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Protect your employees from sexual 
harassment by patients, vendors
BY MARLA DURBEN HIRSCH 

Most employers are required by Title VII of the Civil Rights Act 
and state law to guard against and respond to claims that an employee 
was sexually harassed by a coworker or manager (MPCA 5/18). But 
employers also can be liable for sexual harassment of an employee by 
non-employees, such as sales representatives, patients or referral sources. 

Non-employee sexual harassment, also called third-party sexual 
harassment, is common, says attorney Sarah Carlins with Houston 
Harbaugh in Pittsburgh. The employer can be liable for acts of a non-
employee if the employer knew about the conduct and failed to take 
immediate and appropriate corrective action.

For example, Southwest Virginia Community Health System paid 
$30,000 to settle an Equal Employment Opportunity Commission (EEOC) 
sexual harassment suit brought by a female receptionist at one of its clinics. 
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Check all employees monthly, follow 
8 tips to avoid exclusion hassles
BY ROY EDROSO

Despite an apparently simple process, provider exclusions get missed 
all the time, costing practices a fortune in claims takebacks and penalties. 
To avoid this, set up a process, check everybody and sweat the details.

In April, HHS and the U.S. Department of Justice (DOJ) revealed in 
a report on the fight against health care fraud that 3,244 individuals and 
entities had been excluded from Medicare, Medicaid and other federal 
health care programs in 2017 for criminal convictions relating to health 
care, patient abuse or neglect or license revocation.

It seems a simple matter to make sure your employees aren’t excluded; 
not only does the HHS Office of Inspector General (OIG) maintain a 
central exclusion report (the List of Excluded Individuals and Entities or 
LEIE) of all providers excluded from federal health care programs, it 
also does monthly update of files.

(SEE WORKPLACE COMPLAINCE, P. 2)

(SEE WORKPLACE COMPLIANCE, P. 8)
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She had complained to her supervisor that a male patient was sexually harassing her, but no 
action was taken to stop the abuse. The health system also had to conduct training on sexual 
harassment prevention, post a notice about the settlement, provide a copy of its sexual 
harassment policy to all employees and report new complaints to the EEOC. 

The EEOC also has filed a lawsuit against Home Instead, a California home care 
provider that failed to take action and refused to reassign a home care worker who 
had reported being sexually harassed by a client. 

Physician practices may be especially vulnerable to sexual misconduct claims, 
including third-party ones, because employees are in close working proximity with 
patients and others, and the setting is often intimate and personal. Patients and 
referral sources also wield considerable power because they bring in revenue to the 
practice, says attorney Audrey Mross with Munck Wilson Mandala in Dallas. “It’s 
about power.” Flatter hierarchies have less sexual harassment, she says. 

Of course, it’s harder to take corrective action against the harasser when he or she 
is a third party because the practice doesn’t have the power to directly discipline and/
or fire that person, points out Mross. But the employer still has a legal obligation to 
provide a safe environment for its employees. 

“This is a developing area. We’ll see more people emboldened and comfortable 
speaking out. People are re-evaluating the behavior they’ve received,” Mross says. 

RESOURCES: 

 ` Southwest Virginia Community Health System Inc. settlement: www.eeoc.gov/eeoc/newsroom/
release/10-23-13b.cfm

 ` EEOC lawsuit against Home Instead: www1.eeoc.gov//eeoc/newsroom/release/7-25-17c.
cfm?renderforprint=1

CONTINUED FROM P. 1

8 ways to prevent, respond to  
non-employee sexual harassment 
BY MARLA DURBEN HIRSCH

Employees have a right to be protected from sexual harassment by outsiders, 
not just those who also work at the physician practice (see story, p. 1). To meet your 
obligations as an employer, take these eight steps: 

1. Include third-party sexual harassment in your practice’s training and policies. 
Employees need to know that any such harassment is prohibited and how to report it, 
says attorney Sarah Carlins with Houston Harbaugh in Pittsburgh.

2. Consider making reporting mandatory. Employees need to know that they 
have an obligation to report third-party sexual harassment the same way as they would 
report sexual harassment by someone who works for the practice, according to attorney 
Adam Shestak, also with Houston Harbaugh in Pittsburgh. “If there’s an obligation to 
report, the employer can respond to the complaint and avoid liability,” he says. 
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3. Make it clear that mandatory reporting extends to bystanders. Victims 
don’t always report about themselves, notes attorney Jon Hyman with Meyers, 
Roman, Friedberg & Lewis in Cleveland. “Empower all employees to complain 
about harassment whether or not they’re the target. This is the best weapon to find 
out if harassment is happening. Then the employer can do something about it,” 
Hyman says. 

4. Investigate an incident as soon as possible after you learn about it. Follow the 
process the practice has for complaints against a coworker or manager. Don’t forget 
to document what you did and what you found, says attorney Rick Hackman with 
Saxton & Stump in Lancaster, Pa. 

5. Recognize your obligation to investigate even if the victim doesn’t want you 
to. Sometimes the victim is reluctant to press the issue or fears retaliation. If that 
occurs, you can tone down the investigation, but you still are legally obligated to 
investigate the alleged harassment, and you should document that the complainant 
was uncooperative, says Hackman. “That way, you have a defense if six months later 
the employee files a complaint with the EEOC and says you didn’t do anything,” 
Hackman explains.

6. Take remedial action to stop the harassment if you find that it has occurred. 
This will vary depending on the circumstances, and you may need to take more than 
one step. For instance, it may be enough to tell the third party that such behavior 
won’t be tolerated and must stop, says attorney Audrey Mross with Munck Wilson 
Mandala in Dallas. If that initial conversation doesn’t do the trick, you may need to 
warn the harasser that he/she is no longer welcome if it continues. If the harasser is 
a vendor or delivery person, you may have to tell that person’s employer to no longer 
send the individual to the practice. You might make operational changes so that the 
victim doesn’t have to interact with the harasser. In extreme cases, you may need to 
cut ties with the harasser, the harasser’s employer or both. 

7. Report back to the complainant. You need not provide details, but you do 
need to let the complainant (and employee, if it differs) know that an investigation 
occurred, the general action taken and that any problems down the road need to be 
reported, says Hackman. This is not only a courtesy but will also reduce the likeli-
hood that the victim will feel ignored and file a complaint with the EEOC. 

8. Discuss the change and other alternatives with the employee if your response 
to the sexual harassment is to take the employee out of contact with the harasser, 
such as reassigning or moving the employee. Make sure the employee is OK with 
the change. Otherwise the change could be considered a discriminatory change to 
the terms and conditions of employment, says attorney Beth Schroeder with Raines 
Feldman in Los Angeles. “You have to end the harassment and make sure that the 
employee’s career is not harmed,” she explains. 

Editor’s note: Sexual harassment prevention training is available from 
DecisionHealth sibling company, BLR. For example, the national training library 
includes training for employees and supervisors in English and Spanish. In addi-
tion, there are state-specific modules for California, Connecticut and Maine. 
To learn more, call 1-800-727-5257 or go to http://trainingtoday.blr.com/topics/
human-resources/.
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