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ADD ANOTHER TOOL TO
THE DEFENSE TOOLKIT–
COURTESY OF THE ACA
BY JAMES W. SAXTON, ESQ., AND DARLENE K. KING, ESQ.

Using patient engagement goals to defend MPL cases

he Affordable Care Act
(ACA) ushered in an era in
which “patient engagement” and “patient experience” are common catchphrases.
Effective patient engagement strategies clearly create opportunities for
improving clinical outcomes. But
there has been little discussion, to
date, of how we might use those
same strategies to support and
defend physicians when medical
professional liability (MPL) actions
are filed against them.

patients are more likely to adhere
to treatment plans, continue
using health services, remain
loyal to their physicians, and recommend services to others.2
The HHS National Strategy for
Quality Improvement in Health
Care, promulgated in the implementation of the ACA, included
“engaging people and families as
partners in care” within its six initial priority areas.3 The ACA itself
encourages engagement through
several of its provisions, for example, by prompting
patients to get preventive care by eliminating
Patients passively
co-pays for recomrelied on physimended preventative
cian-directed
services, and by providing Medicare coveradvice, reminders,
age for annual wellness
and decisionvisits.4 But this is only
the beginning; patient
making.
involvement will
inevitably become a
Studies show that involving
critical success factor in the private
patients in decision-making pro- market as well.
motes greater adherence to medIn 2013, a study by the Center
ical advice and better health and
for Advancing Health (CFAH)
functional status.1 “Satisfied”
found that key healthcare leaders
considered patient engagement as
James W. Saxton, Esq., is the CEO an “essential strategy for improving health outcomes and the qualand Co-founder, and Darlene K.
ity of health care experiences, and
King, Esq., is the Chair, Risk
Management & Quality Assurance in some cases for reducing health
care costs.”5 The intent of patient
Group, Saxton & Stump, LLC.
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engagement strategies and tools is to
involve the patient in the decision-making process, and to
encourage patients to assume an
appropriate level of responsibility
for their own care. There is a scientific basis for changing the old
pattern wherein the physician
alone was responsible for care to
joint responsibility between
physician and patient. The data
shows that when the balance of
accountability is altered, the
patient does better.
As part of the new economics
of medicine, physicians are being
measured on the success of their
efforts to satisfy patients, and
there are now tools for measuring
engagement. A key component of
the reporting requirements under
the ACA is public reporting on
physician performance that
includes patient experience measures.6 The collection and reporting of a Consumer Assessment of
Healthcare Providers and Systems
(CAHPS) survey for Physician
Quality Reporting fulfills this
requirement. The Clinician and
Group Survey is commonly
known as CG-CAHPS.
Importantly, patient engagement has been described as a
strategy to achieve the “Triple
Aim” of (1) improved health out53
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comes, (2)
better
patient care, and
(3) lower costs.7 As a result,
physicians are now expected to
take action to engage their
patients: the government is
encouraging it, and payers are
increasingly demanding it.
Correlating with this national
push toward patient engagement,
healthcare providers have an
unprecedented opportunity to
utilize easy-to-use patient
engagement documents and tools
to show the engagement efforts
the physician has made, as well as
the patient’s adherence (or not)
to what’s needed to fulfill his own
important responsibilities.8

Reduce risk and
build compelling
defense
A core element in patient-centered care is the sharing of power
and responsibility between the
physician and patient.
Traditional views of the physician-patient relationship tended
to place responsibility for patient
compliance on the shoulders of
physicians. Patients passively
relied on physician-directed
advice, reminders, and decisionmaking. But even with the best
treatment plans, it is the patient
2 0 1 6
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who decides whether or not to
take a prescribed medication or
follow a diet or exercise plan, and
evidence shows that if the patient
has not been engaged and consulted, he is less likely to follow
the treatment plan. And that
results in poor clinical outcomes
and a waste of resources and
time for patients and caregivers.9
So information about engagement is a powerful tool to add to
the MPL defense toolkit.
In the past, if an adverse
event or unexpected outcome led
to litigation, it was risky to point
to a sick or injured patient as at
least partially responsible for his
situation because of a missed
appointment or neglected followup care. After all, the judge and
jury were also patients who also
expect their doctor to remind
them. Now, however, the greater
emphasis on patient engagement
recognizes that patients are actu-

L. Gregory Pawlson, MD, M.P.H., Former Executive Vice President National
Committee for Quality Assurance (NCQA); Senior Medical Consultant, Saxton &
Stump, LLC, says:
“Given the growing complexity of healthcare, we sometimes need to remind ourselves that our patients are the central focus of all of our efforts. Because more
and more healthcare decisions carry major risks as well as benefits, patients
must become more engaged with us in the process of healthcare.
He adds, ”An engaged and informed patient is more helpful in choosing care that
is right for him, in following through with treatment offered, and in working with
his healthcare team in producing the best outcomes. While physicians and other
healthcare providers have a very critical role in informing and supporting patient
decisions, in the end, it is the patient, or his proxy, who must make the choice of
which course of treatment”
ally essential partners with their
physicians in optimizing their
healthcare. When patients miss
appointments, neglect follow-up
testing, or ignore physician recommendations, they, in effect,
make the choice to put their own
health at risk. Research has
shown that sometimes patients
may make a conscious choice to
skip or delay care because they

don’t want to incur the co-payment or their plan includes a
large deductible; they have been
forced to make a difficult financial decision.10 Or, the pace of
their schedule and daily obligations compel them to delay follow-up care. Many busy professionals are months (or years)
behind in their screenings, yearly
physicals, or blood tests. So

although there could be legitimate, sensible reasons for the
decision to postpone or forego
treatment, the key is that it is their
choice.
If the patient suffers an
adverse event related to the
missed appointment or test, and a
suit is filed against the doctor
who recommended the test, the
issue becomes: who should be
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held accountable for the delayed
diagnosis? Clinical leaders and
health policy experts such as L.
Gregory Pawlson, MD (see inset),
based in part on the research
cited above, point out that it is
clearly reasonable to expect
patients to take responsibility for
certain well-defined aspects of
their care. They point out that the
goals of healthcare reform cannot
possibly be achieved unless the
patient is not only a member of
the team, but a fully engaged
member as well. We have consulted with experts who appropriately emphasize that engagement
is a key critical success factor for
patient health and is their (the
patient’s) responsibility.

Evolving focus on
defining responsibility in the courtroom
So what does this mean to a
physician faced with defending
against an MPL claim? While
patient engagement puts a
greater degree of responsibility
on the shoulders of patients
(which is obviously beneficial to
their health), the concept of
accountability for care may also
be applied to the professional
negligence arena.
The key is new, careful, but
appropriate, documentation and
the use of specific patient engagement tools that enable healthcare
professionals to educate their
patients more thoroughly, and
thereby also (appropriately) shift
more responsibility for care to
patients and to document what
was done. Many practices are
already utilizing effective patient
engagement tools, including second-generation specialty-specific
informed consent forms or at-risk
letters. Effective engagement
strategies such as these will lend
crucial support to those physicians, if the patient decides at
I
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some later point to claim negligence. The documents, importantly, also drive home the negative health implications if patients
do not engage in their care as
they have been told to. As it turns
out, this is one of the turning
points in the courtroom.
The legal term for this idea of
shared responsibility for negligence is “comparative negligence.” The concept is a recognition that accountability for an
unfortunate outcome may not be
the result of the conduct of just
one individual, but instead, may
be traced to decision-making
among several people, including
the patient. So the patient/plaintiff’s actions are held to the standard of a reasonable patient acting under similar circumstances,
just as the physician’s actions are
judged against the standard of a
reasonable physician acting
under similar circumstances.11
This defense can be strengthened dramatically if the record
reflects that the physician specifically documented the shared-decision making process including:
■ Introducing specific choices,
describing options, and providing
written educational information
about those options
■ Helping the patient to explore
and understand preferences and
make decisions
■ Using procedure-specific
informed consent forms
■ Documenting clearly
explained follow-up care and
discharge instructions.
Again, this information needs
to include the implications of not
being engaged. This often motivates patient involvement and
makes it clear that the patient
made his choice based on full
information. Effective language
highlights the fact that the
patient is aware of what he needs
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to do—and also understands the
implications of not doing so.
This type of documentation will
only become even more important as the cultural shift toward
personal responsibility for care
of one’s health takes hold.

Benefits of clearer
roles and
responsibilities
The extent of patient satisfaction
and engagement is strongly
correlated with MPL risk.12
Thoughtfully implementing
strategies to improve relationships with patients and purposefully involve them in decisions
about their care provides an
opportunity to improve outcomes, deliver better patient care
and lower costs. These engagement strategies offer the added
benefit of reducing liability risk
and, if a suit is filed, in supporting an effective defense.
Adopting an effective patient
engagement strategy is essential
for physicians and their patients,
to maximize healthcare delivery
in our evolving world.
As is so often the case, the
process begins with education of
our physicians, who have tended
to default to the assumption that
“it’s my responsibility.” Then,
physicians must incorporate specific tools for documenting
patient engagement and perhaps
add some novel education strategies. Some should be Web or
portal based; others, paper and
electronic. It needs not be, in fact
should not be, either complicated
or resource-intensive. We must
stay focused on the fact that positive patient outcomes are the
goal. If, at the same time, we can
better clarify and document relative responsibilities, we have
moved the ball a good way down
the field. The last component
may turn out to be the most
55
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important. We need to measure
in order to assure the use of
these tools and strategies.
Measurement helps ensure
change, and that may well be
our biggest obstacle.
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