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“The general goal is to help patients better endure, or more quickly recover from,
the physical trauma of major surgical procedures.”
—Cover story  
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D
r. Thomas Lehman, Professor Emeritus, Family and
Community Medicine, Penn State Health, The Milton Hershey
Medical Center, and a well-known leader in family medicine,
described this concept in his 1991 book, Preventing

Malpractice: The Co-active Solution.1 One of your authors (J.W.S.) had
the honor of serving as the co-author of the book.  Dr. Lehman, who
passed away just recently after a wonderful career, coached that striv-
ing to connect with the patient and family was one of the most impor-
tant aspects of primary care, and a powerful diagnostic and risk miti-
gation tool as well.  He was so right.

Eric R. Anderson, Vice President of
Marketing & Communications at PIAA, in his
recent excellent thought piece, “Entering the
Era of Patient-Centered Care,” which ran in
Inside Medical Liability, Fourth Quarter 2016,
page 58, points out the ways in which this
concept is being embraced by the healthcare
industry and notes that there are, even now,
multiple aids to assist in making these con-
nections.  However, clearly, a strong founda-
tion and then methods for optimal facilita-
tion will be necessary, and, as Anderson sug-

gests, we have only begun this journey.
An argument could be made that the concept of patient engage-

ment, in the context of today’s rapidly evolving healthcare environ-
ment, is more important than ever.  It is the cornerstone of population
health.2 It is a well-documented principle that it improves outcomes,
reduces costs, enhances the patient and family experience and yes,
reduces frequency and severity of medical professional liability claims
as well.  Quite a combination!

But it may also be harder than ever to accomplish.  Relationships
between physicians and patients have so many distractions now.  If we

are not careful, the so-called “patient engage-
ment aids” could become just another one of
these distractions.  The distractions that are
frequently mentioned include additional levels
of caregivers, telehealth, group visits, electronic
visits—all, if done correctly, and with the right
foundation, are very positive and further the
goal of engagement. 

However, it is easy to see how they
could actually distract from the creation of the
solid physician-patient relationship that is so
important to our core goals for the impact of
healthcare.  Instead of simply seeing one’s doc-
tor, a patient must first visit a website to
arrange a visit; then he is sent to another web-

James W. Saxton, Esq., and Darlene K. King,
Esq., are with Saxton & Stump, LLC.

F O C U S  O N  T H E  P A T I E N T

BY JAMES W. SAXTON, ESQ., AND DARLENE K. KING, ESQ.

The age-old concept of the patient experience
merits some fresh thinking.  One aspect of this
new focus is patient engagement, the importance of which has been recognized for decades, or longer,
as a critical concept, from the perspective of liability and also for patient care and safety. 

PATIENT
ENGAGEMENT
AND THE GATEWAY
‘PATIENT EXPERIENCE’

“
”

An argument could be
made that the concept

of patient engage-
ment, in the context of
today’s rapidly evolv-
ing healthcare envi-

ronment, is more
important than ever.  
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site for an educational tutorial on his health
condition and then, at the actual visit, an
advanced practice professional provides the
care, in place of the doctor.

All of these are perfectly appropriate, and
potentially very helpful, but they can distract
from the development of that all-important
physician-patient relationship.  It does not
have to be so.  The information that the patient
or family gains outside the exam room needs
to be an extension of the relationship created
in the room.  All of these learning aids need
context.  Why is the information important?
How does it fit in with diagnosis and treat-
ment?  What are the implications?  The patient
needs to understand that the advanced practice professional is on the
same team as the physician.  It is the physician who helps in connect-
ing these important dots.  Therefore, it is essential to strengthen the
physician-patient relationship and make the patient, to the extent pos-
sible, a true member of the healthcare team.  The result will be a satis-
fied patient, and not just that, but also, one who is engaged.  For that to
happen, the patient and healthcare professional will need to focus on
understanding this patient’s particular plan for health and full well-
being, the ultimate goal.  This was essential to the Co-active Solution
Dr. Lehman described, and it is a critical element for all the various

innovative new relationships we are attempt-
ing to create today.

Building trust
So, the first foundational step is the important
work of establishing trust and confidence
between the physician and the entire provider
team with the patient and his family.  We
know that establishing and excelling in creat-
ing a positive patient experience is the “gate-
way” to patient engagement.  It is extraordi-
narily difficult to accomplish the goals noted
above, and truly engage patients, partnering
with them in their care, arriving at joint deci-
sion-making, and involving them in a positive

way in their health, if they do not trust or feel that a solid relationship
with the physician exists.  This is why the new two-sided engagement
measurement tools are so important3—so a healthcare professional
can know whether or not this area in his practice, genuine engage-
ment, requires further efforts.  Some type of measurement of this
process is critical.  Engagement can be improved, but, like so many
aspects of healthcare, you cannot improve what you do not measure.

Again, it is what we do not know that will hinder our efforts.
Engagement, to a certain extent, is misunderstood and underrated.  As
one physician recently informed me, after a talk on the importance of

“
”

Some type of measure-
ment of this process is
critical.  Engagement
can be improved, but,
like so many aspects of
healthcare, you cannot
improve what you do

not measure.
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“patient engagement,”  “I always have several jokes that patients really
seem to get a charge out of.  More of my partners need to be engaging
like this, for sure.”  A good point, but that’s not really patient engage-
ment, is it?

There is much written, and a lot of solid science, behind the con-
cept of patient engagement—whether we call it patient activation,
patient responsibility, patient partnership, the core is developing this
trusting relationship between the patient and you and your practice
and then, in a systematic and meaningful fashion, truly involving the
patient in his own health and actual care.4 What is done may be differ-
ent, depending on the specialty, but the core is always the same.  It all
starts with providing a true five-star experience, which can only be
accomplished through measurement and accountability.  After estab-
lishing five-star care, true engagement is accomplished through a laser
focus on certain specific trigger points, also subject to both measure-
ment and verification, and then improvement.

A brief comment about the descriptor, “five star.”  This is the con-
sistent and pervasive pursuit of a truly excellent patient experience.  In
2018 and thereafter, it will be absolutely necessary, for reimbursement;
it will drive markets and, as mentioned, will be the gateway to engage-
ment.  So, one’s first step must be to strive to improve the patient expe-
rience and make measurement a critical part of that.  It is no longer
too cumbersome or expensive to omit.  This concept will never be
abandoned; it will in fact become more important, and will simply be
considered as one cost of doing business in healthcare in the future.  It
should be carefully created, scientifically based (with predictive value)
and developed separately for each specialty; that is the key.  This is an
area where psychometricians can really help out, and where home-
grown paper questionnaires have definitely gone by the wayside.

The next steps
Next, start to incorporate the classic engagement documents, which are
fairly standard and easy to apply in creating a valid engagement
process.  But that’s just a start.  Healthcare professionals also need spe-
cialty-specific informed consent/engagement documentation, patient
compliance/at-risk documentation, patient commitment/partnership
documentation, patient education/engagement confirmation modules,
and engagement tests documented too.  Each will be written different-
ly, depending on the specialty, but each must focus on the trigger
points where, in the particular specialty, the outcome is uniquely
dependent on patient involvement. 

It is interesting that these trigger points are typically in the same
areas where we also find liability claims.  So, these same documents
can both enhance engagement and everything positive that goes along
with it, but at the same time,  they can reduce the potential of an initial
adverse event, alter patient expectations, make cases less attractive to
plaintiff ’s counsel, and make cases more easily explainable to the jury
in the event of full-blown litigation.  In some circumstances, these doc-
uments have actually been used in legal arguments,  to establish com-
parative or contributory negligence.

Importantly, at their core, these are not “gotcha” documents, but
rather, tools and aids that have, when used appropriately, helped in
optimizing patient outcomes and improving the patient experience.
But we have to be certain about this, which is why continuous concur-
rent measurement (of both satisfaction and engagement) is necessary.
If your engagement tools are missing the mark or not striking the right
balance, it will show up in your “real time” patient experience measure-
ment tool, and you can alter what you’re doing accordingly.  This is why
it all fits together.

This is an important concept.  Dr. Lehman was right, Eric
Anderson was right, hundreds of other professionals who teach, 
coach, and write about this issue are right.  However, it hasn’t been
completely embraced.  At present, measurement is minimal.
Physicians and healthcare organizations need to challenge themselves.
The time has come to take this concept seriously, and compile addi-
tional scientific evidence to support it.  Measure the patient experience.
There will be opportunities for improvement.  Measure patient engage-
ment.  The results
may be surprising.

For related information, see
www.saxtonstump.com. 
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MPL and Nurse Practitioners

The greatest pro-
portion of
malpractice

claims involving
nurse practitioners were
diagnosis related (41.46%) and treatment
related (30.79%).  Severe patient outcomes
most often occurred in the outpatient setting.
Nurse practitioners were independently responsible
for the event in the majority of the analyzed claims.
Moving forward, nurse practitioner malpractice data
should be continuously analyzed and used to inform
the development of nurse practitioner education
standards and graduate program curriculum to
address areas of clinical weakness and improve
quality of care and patient safety.”

—C.F.  Sweeney et al.., Journal of Professional Nursing,

July-August 2017 
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