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W hat really causes claims 
against physicians? The 
likelihood of being sued 
is generally not tied to a 

particular type of procedure or adverse 
outcome. Instead, you may be surprised 
to learn that the risk of a lawsuit is more 
closely tied to the relationship between a 
physician and his or her patient than to a 
specific issue or event. As a result, focusing 
on enhancing engagement with patients, not 
only leads to improvement in patient health 
and outcomes, but reduces the likelihood 
that an unhappy patient will seek the legal 
system to address dissatisfaction with their 
provider’s care.

While certain types of claims may arise 
more often in certain specialties or pro-
cedures, the type of unexpected incident 
does not necessarily predict the likelihood 
of a lawsuit. When an unexpected event 
prompts a patient to call a lawyer, it is 
more often fueled by frustration and anger 
over non-clinical issues such as a failure in 
communication, broken process, or poor 
customer service. The patient’s dissatisfaction 
with poor communication or a service lapse is 
the catalyst for the call to the attorney. Then, 
the quality of documentation often drives 
the lawyer’s decision to take (or not) the 
case. So, what should health care providers 
do to address the issues that cause patients 
to file malpractice claims? Providers, you 
should begin by ensuring that you lay the 
foundation for a great relationship, follow 
consistent processes, and document the good 
care that you provide. 

Studies in medical malpractice have 
shown that quality of care data and pro-
fessional liability claims are statistically 
linked. Research demonstrates what has 
always been suspected: providers having a 
higher percentage of satisfied patients tend 
to have a significantly lower incidence of 
large professional liability claims. 

Physicians and other health care profes-
sionals should consider ways to continue to 
effectively build that all-important patient 
engagement. Ensuring that patients receive 
excellent service is an important aspect of 
that relationship. We are all familiar with 

the concept of five-star service. We recognize 
excellent service immediately in the hotel or 
restaurant industry when an establishment’s 
focus on quality and service pervades every 
phase of the customer’s experience. This is 
the type of excellent service that a physi-
cian’s practice can implement to provide 
top quality patient satisfaction, experience, 
and engagement—and avoid claims in the 
process. It is crucial to recognize that every 
point of contact is important, from the first 
hit on the office website, the first phone 
call to the office, the greeting the patient 
receives at the front desk, the waiting area 
experience—all the way to the actual treat-
ment encounter, follow-up care, and even 
billing. Think about the concept of pervasive 
and consistent exceptional service. Does it 
exist everywhere all of the time? Even when 
the electronic medical records system goes 
down or when someone doesn’t show up for 
work? Measuring five-star excellence is even 
more important on a challenged day, when 
everything does not run smoothly. That’s 
when you know it is a matter of culture.

To really understand the experience 
patients encounter with a physician’s practice, 
measurement is key. There are practice-spe-
cific patient experience survey tools available 
to provide crucial information to ensure that 
a service-excellence message is uniform and 
consistent throughout the practice. Physi-
cians may be convinced that their office is 
doing well, but do they really know what is 
happening at the front desk or on the phone? 
Maybe a team member needs coaching in a 
certain area but does not know it. Perhaps 
patients are frustrated that a computer screen 
is located between them and the physician, 
and simply repositioning the laptop so that 
it is lower than eye level, or off to the side 
of the conversation, is all that is needed to 
reestablish that connection. Without this 
essential information, it is impossible to 
identify the areas needing improvement, 
formulate a plan to improve, and execute 
the steps necessary to ensure that patients 
are shown a five-star experience with every 
interaction.

Next, once a plan is implemented to 
improve patient relationships and commu-
nication, practices should consider whether 

their documentation actually reflects their 
efforts to fully engage patients. As previously 
noted, lack of good documentation often 
drives a lawyer’s decision whether or not to 
take a case. If a discouraged patient makes 
a call to a plaintiff’s lawyer, one of the first 
actions an attorney will take is to obtain 
a copy of the medical chart. It certainly 
makes it easier to file a claim when there 
is a dissatisfied patient who experienced an 
unexpected outcome combined with a poorly 
documented medical chart that contains no 
evidence of the physician’s efforts to engage 
their patient in shared decision-making. By 
contrast, detailed records, including, for 
example, robust documentation describing 
the physician’s discussion with the patient 
concerning the specifics of the procedure, 
the risks and alternatives the physician dis-
cussed with the patient, and the patient’s 
acknowledgement of the discussion, may 
be among the significant factors that cause 
an attorney to decline to file case against 
the physician. 

It is crucial for providers to discuss the 
risks of a procedure with their patient, but 
also to fully document that conversation. It 
is important to include both the informa-
tion provided to the patient, as well as the 
patient’s responses and feedback. When the 
patient feels that they were not adequately 
informed of a risk or complication, and 
then that complication occurs, it could 
serve as the basis for a claim called “lack 
of informed consent.” A lack of informed 
consent lawsuit is not based in proving that 
a procedure was performed negligently, 
but rather such a claim can succeed if the 
plaintiff convinces the jury that the doctor 
failed to provide the patient with adequate 
information regarding material risks and 
alternatives to make an informed decision, 
and then one of those risks occurs. By con-
trast, thoughtful, thorough, and consistent 
documentation is not only best practice 
and enhances quality care, but it will also 
demonstrate for investigating attorneys that 
they will have a much more difficult, if not 
impossible task, of convincing a jury that 
a physician failed to adequately inform her 
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patient prior to the treatment. It can tip the balance in a “he said, 
she said” controversy. It is also important to be sure that providers 
document their efforts to engage the patient in other aspects of 
their care, such as their role in contributing to a successful rehab or 
therapy program or the expectations of the patient as to instructions 
and follow up. The patient is an essential member of their own 
health care team. Documenting that engagement enhances patient 
care and concurrently reduces risk. 

A quality informed consent form can actually be a useful 
patient engagement tool as well as serve as crucial documentation 
of a patient’s understanding and active consent to a procedure. 
Procedure-specific informed consent forms are recommended 
to specifically identify the risks and alternatives associated with 
the particular procedure that are discussed with a patient. Under 
Pennsylvania law, discussion of the risks of any alternatives to a 
procedure are another essential element to adequate informed con-
sent. Thoughtful language on the informed consent form advises 
the patient that the provider and their practice consider it very 
important for the patient to understand and consent to the treatment 
or surgery. A good form should explain that a patient should only 
sign the form after they understand the procedure, the anticipated 
benefits, the risks, the alternatives, the risks associated with those 
alternatives, and all of their questions have been answered. Finally, 
a true signature line, including a witness signature line, actually 
demonstrates that the form was explained to the patient, and the 
patient understood and had no unanswered questions. Again, this 
is not a document to simply paper the chart. This type of specific 
documentation supports the provider’s engagement with their 
patient, evidences the patient has agreed, and also provides key 
evidence of the discussion, if needed in the future, to support the 
provider in a professional liability action.

Engaged patients are more likely to take an active role in their 
health care. So, consider the steps that you, as a health care pro-
vider, can take to truly enhance your patient engagement and 
to concurrently reduce your risk of a claim. Lay the foundation 
for a great relationship with your patients, recognizing that each 
single point of contact between your patient and your office is 
essential to engaging your patient. Survey your patients to identify 
areas needing improvement—even the front desk and the billing 
department—and create a plan to improve. Finally, take the time 
to specifically document your efforts to engage your patients, and 
demonstrate that treatment decisions were made as a team. All of 
these measures provide you with tools to decrease the risk of facing 
a claim, but more importantly, they are great for patients, too! 
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