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Enforcement

Avoid new malpractice risks when 
getting into the telehealth game
By Roy Edroso

Now that telehealth use is exploding, physicians and 
experts are thinking about the legal risks involved in treat-
ing a larger volume of patients virtually. While there’s some 
dispute over the threat level, it’s worth a close analysis of 
— and possibly some tweaks to — your encounter protocol and 
documentation to stay on the safe side.

The hesitation of many patients to visit a doctor’s office 
during the COVID-19 public health emergency (PHE), com-
bined with the flexibilities granted by CMS that allowed nearly 
all providers to charge for telehealth and telephone encoun-
ters, has led to unprecedented growth in this mode of care. In 
a June 15 letter to Senate Majority Leader Mitch McConnell, 
several U.S. Senators claimed that Medicare telehealth use 
rose 11,718% in the first six weeks of the PHE.

That may be an overstatement. In May, analysts Frost & 
Sullivan predicted 64.3% year-over-year growth in telehealth 
use during 2020. Other sources see the trend calming or even 
reversing. In July, the Commonwealth Fund found that the 
percentage of visits among a 50,000-provider cohort done by 
telehealth rose from nearly nothing to 14% from March to 
April, but dropped from 14% to 7% from April to June. More 
recently, a study of 37 health care systems by Epic Health 
Research Network found an increase from near-zero to 69% of 
all patient visits done by telehealth in April, before crashing to 
21% of telehealth visits in July.

Whichever numbers are most accurate, the bottom line 
points to a significant rise in telehealth volume. Some observ-
ers are expressing concern that with the growth might come a 
larger chance for real or perceived provider error, and that risk 
could leave the practice open to malpractice claims.

In a recent study, The Doctors Company, a consultancy 
in Napa, Calif., reports that “the pandemic has called for a 
massive number of physicians and patients to use telehealth 
differently than they ever have before,” and they are brac-
ing for “claims of types we have not yet seen.” The report 
also admits that the “footprint” of telehealth-related claims 
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“remains small” — largely because such cases tend to 
be settled rather than fully adjudicated.

“The results of these claims will take years to 
emerge,” the report concludes.

Jayme R. Matchinski, a health care lawyer and 
officer of Greensfelder, Hemker & Gale PC in Chicago, 
confirms that “it usually takes several months, if not 
a year or two, depending on the statute of limitations, 
for a patient or a family member of a patient to file a 
malpractice lawsuit.”

Nonetheless, the authors of The Doctors Company 
report cite some settled telehealth claims that should 
give providers pause. For example, in one case, a 
62-year-old obese patient with an ankle injury reported 
new swelling of his leg, and was “advised to elevate 
[the] leg and see [the] orthopedic surgeon within 24 
hours.” This initial visit was performed via telehealth. 
This patient later died due to an undiagnosed deep 
vein thrombosis, and the doctor was sued for failure 
to diagnose.

Some experts expect continuity

Some attorneys don’t see a problem. “I don’t feel 
like it’s a huge concern — no more than it was before 
the pandemic,” says Jack Walker, partner at Martin 
Walker PC in Tyler, Texas. Partly he feels that way 
because he’s in Texas, where there are large barriers to 
entry for any such suit, including damage caps and the 
requirement of expert reports at the outset of the case. 
“That makes for cases with smaller recoverable dam-
ages, which we’re less likely to pursue in our practice,” 
Walker says.

Even in more plaintiff-friendly jurisdictions, the 
COVID-19 factor will weigh in the provider’s favor in 
some cases, notes David E. Richman, partner in the 
medical malpractice defense group at the Rivkin Radler 
firm in Uniondale, N.Y.

“For the foreseeable future, there is likely to be a 
strong bias in favor of physicians and any care provider 
simply because of what providers went through, and the 
risks that they faced, in fighting the virus,” Richman 
says. “The public rightly views medical providers as 
heroes, and it is that perspective that plaintiffs will have 
to overcome. This is particularly so with care rendered 
to COVID patients.”

Yet risks remain

While some providers may see leniency, that still 
leaves a lot of room for plaintiffs to operate. “In those 
instances where the issue is less about treating a medical 
condition (e.g., pneumonia) than about a cut-and-dried 
interpretation of, for example, a radiology study, such a 
claimant might have an easier time convincing a jury,” 
Richman says. “As the number of persons seeking treat-
ment via a telemedicine platform increases so, too, will 
the risks that the care received through virtual commu-
nication will be substandard increase.”

“Consequently, while suits alleging medical malprac-
tice through virtual consultation and evaluation have 
historically not been viewed by the plaintiff’s bar as a 
claim worth pursuing, all of that is likely to change as the 
medical community and health insurance carriers urge the 
public to turn to telemedicine as the first line of interac-
tion between doctor and patient,” Richman adds.

Richman believes providers can expect plaintiffs’ 
attorneys to argue, in virtual encounters that go 
south, “that it was inappropriate for the physician 
to have seen the patient virtually based upon the 
patient complaints,” and “that it is not appropriate 
when confronted with the presenting symptoms to not 
[require seeing] the patient in person so that a com-
prehensive examination can be conducted, a diagnosis 
rendered and decisions made with regard to treatment 
and management.”

Some trouble spots Richman sees in this regard 
include examinations where the provider “has the 
patient take [their] own temperature or, more impor-
tantly, take [their] own pulse and blood pressure,” or 
when the provider “makes a decision about the poten-
tial for a cancerous lesion based upon the appearance 
of the mole on a screen.”

Watching drug problems

But the telehealth inadequacy argument will be 
especially forceful if the provider prescribes medica-
tions without seeing or ever having ever seen the 
patient, Richman suggests. That could be antibiotics, 
for example, for a suspected infection. Or it could be 
controlled substances.

“Prescribing controlled substances is a major 
issue even for in-person office visits, so further issues 
involving prescribing them with looser rules will be 
a problem,” says Keith P. Felty, managing partner 
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at Sullivan, Ward, Patton, Gleeson & Felty, P.C. in 
Southfield, Mich.

Heather R. Alleva, an associate with the law firm 
Buchanan Ingersoll & Rooney PC in Philadelphia, says 
most of the telehealth legal questions she gets from 
provider clients are about prescriptions — not because 
they doubt their own ability to assess and prescribe, but 
because of confusion over PHE flexibilities.

Some prescribers may be misled by COVID-
19-related flexibilities acknowledged by the 
U.S. Department of Justice Drug Enforcement 
Administration (DEA). The DEA says at their corona-
virus page that “prescription for a controlled substance 
issued by means of the Internet (including telemedi-
cine) must generally be predicated on an in-person 
medical evaluation.”

Yet during the PHE, the agency also says, “DEA-
registered practitioners in all areas of the United States 
may issue prescriptions for all schedule II-V controlled 
substances to patients for whom they have not con-
ducted an in-person medical evaluation.”

However, conditions apply to that flexibility 
— including that the provider’s state laws do not conflict 
with it. “You have states that have separate require-
ments for prescriptions, usually controlled substances,” 
Alleva says. “Often they require first establishing a 
relationship with the patient in person. When it comes 
to substances that are more likely to be abused, authori-
ties may also have ongoing requirements.”

For example, in many states you have to renew 
these prescriptions every 30 days, and some also 
need an in-person evaluation every 30 or 60 days, 
Alleva says.

Saba Mohsin, a medical researcher and writer with 
health information management systems company 
CureMD in New York City, offers a scenario in which 
a Florida doctor sees a Texas patient via telehealth and, 
after making a diagnosis, prescribes an antidepressant, 
which is then forwarded to an online pharmacy based 
in New York.

Say “shortly after filling the prescription, the 
patient commits suicide,” Mohsin says. “The physician, 
patient and pharmacy were all located in different 
states, and hence, fell under various legislative jurisdic-
tions. The court can hold the physician accountable 
for negligence since he was not licensed in the patient’s 

home state to prescribe any medicine. The physician, in 
this case, cannot contest to the felony charge because 
he did overlook this fact while dealing with the patient.”

5 ways to take extra care

1. Standardize protocols. Rich Cahill, JD, vice 
president and associate general counsel with The 
Doctors Company, advises a checklist or other 
kind of template for telehealth encounters. “First, 
practices should develop protocols for determin-
ing the types of conditions that may be properly 
evaluated and treated with virtual interactions 
and specify those situations that are patently 
inappropriate for remote care,” Cahill says.

Richman notes that some facilities use algorithm-
based screening processes, whereby “if you seek a 
telemedicine appointment, they require you to answer 
questions such as, ‘How do you feel; how long have you 
had this?’” When the program finds the case inappro-
priate for telemedicine, it tells the patient to make an 
in-person appointment.

2. If telehealth is inadequate, pivot to in-person. 
Screening or no screening, if a patient’s issue as 
presented in the encounter appears inappropriate 
for telemedicine, that’s a stop-the-music situation, 
according to Tom Davis, M.D., a health care con-
sultant and author of Telemedicine Confidential. 
The clinician’s “clinical ‘spider sense’ is dramati-
cally impaired,” Davis says. “So if it tingles, even 
in the slightest, refer the patient on for an in-per-
son evaluation immediately.”

3. Chart it. “Carefully make sure that all telehealth 
visits are charted as a telehealth visit and that all 
potential [follow-up] visits, referrals and so on are 
documented and confirmed,” Felty advises. “In 
malpractice suits, there are nearly always criticism 
of the record. Being specific about the type of 
visit, not just in billing codes, but in the narrative 
is key to rebutting a patient’s mistaken or mis-
leading testimony about what occurred. Saying ‘I 
saw Ms. Jones via telehealth visit’ is a good way to 
document it and avoid arguments to the contrary 
years later during a suit.”

You should also get consent on record to “ensure 
that the patient has clearly agreed to using telehealth 
rather than a live, onsite encounter as well as policies to 
facilitate an efficient workflow for all staff such as ease 
of patient access, confidentiality, privacy and a simple 
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sign-in and registration process prior to the time when 
the medical professional commences his or her evalua-
tion of the patient,” Cahill suggests.

4. Record it — or get a witness. Some teleconferenc-
ing platforms allow your encounters to be recorded 
— with the patient’s permission, of course, in 
accordance with HIPAA law. Richman thinks this 
could be of use when a patient makes claims about 
the encounter that such evidence would refute.

On the other hand, Richman says, “if the exchange 
is recorded, that’s a double-edged sword — now you have 
a recording and it may be entirely supportive of what’s in 
your notes, but it leaves room for the litigant to say, ‘You 
didn’t tell me everything — yes, you said go to the hospital, 
but the tone is not suggestive of an emergent situation.’”

5. Be nice. There’s a well-known truism that suggests 
patients are less likely to consider legal action 
against a provider if the provider acknowledges 
or even apologizes for their mistakes. Similarly, 
Davis believes, a show of interest in the patient’s 
welfare may “warm up” the telemedicine encoun-
ter and preempt the sort of anger and resentment 
that leads to lawsuits.

“People remember emotions and they remember 
the first and last thing you make them feel,” Davis 
says. “If you begin and end an encounter in a positive 
manner, you will greatly decrease your risk of getting 
sued. Clinicians scoff at this, [but] plaintiff’s attorneys 
don’t.”

“In malpractice cases, the patient’s perceived lack 
of concern by doctors is so often both a cause of a suit 
being pursued and an issue in the case although it is not 
specifically a standard of care question,” Felty says. “If 
jurors don’t like the doctor, the chance of prevailing is 
quite low and telehealth could contribute to this prob-
lem.” 

RESOURCES

“Telehealth to Experience Massive Growth with COVID-19 Pandemic, 
Says Frost & Sullivan”: ww2.frost.com/news/press-releases/telehealth-to-
experience-massive-growth-with-covid-19-pandemic-says-frost-sullivan/ 

“Telehealth: Fad or the Future,” Epic Health Research Network”: www.
ehrn.org/telehealth-fad-or-the-future/ 

“The Patient is Logging On Now: The Risks and Benefits of Telehealth 
in the Future of Healthcare,” white paper, The Doctors Company: www.
thedoctors.com/articles/your-patient-is-logging-on-now--the-risks-and-
benefits-of-telehealth-in-the-future-of-healthcare/ 

DEA Coronavirus Page: www.deadiversion.usdoj.gov/coronavirus.html 

Privacy & security

Update your HIPAA training to 
reflect industry changes 
By Marla Durben Hirsch

Review your practice’s HIPAA training. It may be 
outdated if it hasn’t evolved with business operations, 
technology, and government priorities.

“There’s been a lot of changes in practices [since 
HIPAA was enacted in 1996],” says attorney Elizabeth 
Litten, with Fox Rothschild in Princeton, N.J. 

HIPAA requires medical practices and other cov-
ered entities to provide HIPAA training for employees, 
including physicians and others who deal with patient 
protected health information, both when they are first 
hired and periodically thereafter. Providers can be 
fined — or have fines increased — for not conducting 
such training. This violation is often discovered when 
the HHS Office for Civil Rights (OCR) is investigating 
a different HIPAA problem, such as a privacy com-
plaint or security breach. 

For instance, OCR uncovered that Washington, 
N.C.-based Metropolitan Community Health Services 
had failed to train its staff on HIPAA security compli-
ance while OCR was looking into Metropolitan’s report 
of a security breach. Metropolitan agreed in July to pay 
$25,000 to settle its potential HIPAA violations. 

The issue has become increasingly acute during 
the COVID-19 pandemic, because some providers’ 
compliance experts have been furloughed or laid off, 
increasing the risk that an error will be made that 
results in a HIPAA violation, warns attorney Michael 
Kline, also with Fox Rothschild in Princeton, N.J. 

Here are a few evolving areas that practices 
should make sure they have incorporated into their 
HIPAA training.

Record access rights

HIPAA has always allowed patients to access their 
records, but the new 21st Century Cures Act’s rules 
that ban information blocking cut back on a provider’s 
ability to limit or refuse to provide such access. (MPCA 
8/2020). This will cause some initial confusion,” 
says Litten. 
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As a result, staff need to learn how the new rules 
impact their HIPAA obligations. For instance, provid-
ers can no longer impose restrictions on access that are 
more stringent than HIPAA’s. 

OCR has made patients’ right to access their 
health data an enforcement priority (MPCA 2/2020). 
In September OCR settled five such investigations. So 
training on this should be a front-burner item. 

Telehealth

Any new technology, such as adding telehealth to a 
practice, is subject to HIPAA and needs to be included 
in HIPAA training. 

Telehealth is an area where providers should expect 
continued change. For instance, OCR announced in 
March that it was using enforcement discretion for 
telehealth remote communication during the COVID-
19 pandemic, such as allowing use of non-public facing 
applications for telehealth. However, employees and 
physicians using telehealth still need to be reminded to 
comply with HIPAA, such as not conducting remote 
consults where others — such as family members — may 
overhear. This pandemic-related enforcement discretion 
is also temporary, so practices will need to watch out for 
further changes and relate them back to the workforce. 

Cybersecurity

Cybersecurity attacks have skyrocketed. A study 
released in August found that The FBI receives 4,000 
complaints about cyberattacks a day, and medical 
organizations are one of the major targets. “That’s a 
giant gap. [These crimes] have become so routine,” 
says Kline. Because the cyberattacks have become 
more sophisticated and crop up in new ways, such as 
malware in text messages, staff need to be kept up to 
date on the newer schemes in order to be able to take 
security precautions.

Encryption 

Encryption was expensive and burdensome when 
HIPAA was first enacted, which is why the HIPAA 
security rule says encryption is “addressable” but not 
mandatory. It has become easier and cheaper to use 
encryption, so it’s harder to for a practice to claim that 
it can’t secure data via encryption or train staff how to 
use encryption.

“[This is an example where] the government is 
changing its expectations,” says Kline. 

Use of personal devices

People are using their personal devices for work 
more than ever. However, the physician practice is still 
responsible for any patient data on these devices, says 
Litten. Employees need to learn or be told again how to 
protect that data and securely input it into the practice’s 
system. 

RESOURCES:

Metropolitan Community Health Services Settlement: www.hhs.gov/
about/news/2020/07/23/small-health-care-provider-fails-to-implement-
multiple-hipaa-security-rule-requirements.html

OCR notice of HIPAA enforcement discretion: www.hhs.gov/hipaa/
for-professionals/special-topics/emergency-preparedness/notification-
enforcement-discretion-telehealth/index.html

Cybersecurity report: www.prnewswire.com/news-releases/top-cyber-
security-experts-report-4-000-cyber-attacks-a-day-since-covid-19-pan-
demic-301110157.html

Patient right to access settlements: www.hhs.gov/hipaa/for-professionals/
compliance-enforcement/agreements/right-of-access-initiative/index.html

Workplace compliance

5 ways to respond when a patient 
request is motivated by bias 
By Marla Durben Hirsch

Honoring a patient’s request or demand for a clini-
cian based on race, color or national origin is not legal , 
as the HHS Office for Civil Rights (OCR) has pointed 
out in a recent bulletin about the COVID-19 pandemic 
(MPCA 9/2020). Here are five steps to prepare for and 
deal with such a situation.

1. Update your patient notices. Incorporate in the 
practice’s statement of patient rights and respon-
sibilities that the practice provides care irrespec-
tive of race, color or national origin and assigns 
providers regardless of racial preference. “It’s 
then explained to patients and affects expecta-
tions. That way if challenged by a patient it puts 
the provider in a good [legal] position,” says 
attorney Jonathan Hyman, with Meyers, Roman, 
Friedberg & Lewis in Cleveland. 

2. Be prepared to refuse such requests. “Tell the 
patient that under federal and state law and the 
practice’s policy you are unable to honor that 
request. If the patient pushes back remain firm,” 
says attorney Stephen Fleury, Jr., with Saxton & 
Stump, Malvern, Pa. 
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3. Train staff. Advise them that the practice provides 
care regardless of demographics and will assign 
staff irrespective of patients’ demographic wishes. 
Alert staff that if someone feels mistreated by a 
patient in violation of the law, report it so that it 
can be addressed with the patient, says Hyman. 

4. Don’t hesitate to let the patient go. There is a pos-
sibility that an affronted patient may choose to take 
his business elsewhere. However, the revenue the 
practice might lose will be less than the expense 
of defending the practice against an employment 
discrimination claim should the practice honor the 
patient’s request. In addition to the legal defense 
costs, there’s also the risk of having an employee 
complain on social media, problems recruiting and 
maintaining minority employees in the future, and 
other public relations problems including protests 
in front of your office. “No matter how you slice it, 
there’s the potential for lost revenue,” Hyman says. 

5. Make sure the practice complies with all civil rights 
laws. For instance, the bulletin also reminds provid-
ers to adopt policies to prevent and address harass-
ment or other unlawful discrimination and to make 
sure that services are provided to patients without 
regard to race, color or national origin. “Because ra-
cial equality is at the forefront [these days], provid-
ers should be particularly careful,” says Hyman. 

RESOURCE:

HHS Office for Civil Rights bulletin: www.hhs.gov/sites/default/files/title-vi-
bulletin.pdf

Enforcement

Don’t get tripped up by the DEA 
registration renewal process 
By Marla Durben Hirsch

It’s more important than ever to complete your 
Drug Enforcement Administration (DEA) renewal 
registration forms for prescribing controlled substances 
accurately. The DEA is taking a sharper look at regis-
trants in its attempt to combat the opioid crisis — and 
that includes scrutiny of renewal applications. 

“It’s not a crackdown per se but many in the DEA 
feel they have a personal crusade to eliminate [problem-
atic] doctors. They’re being uber strict. Filling out that 
application is serious business,” says attorney Ronald 
Chapman, Sr., with Chapman Law Group in Miami. 

The COVID-19 pandemic has been an accelerant 
to the existing opioid crisis, creating an uptick in drug 
usage, says attorney Ronald Friedman, with Lane 
Powell in Seattle. According to the National Institute 
on Drug Abuse, every day 128 people in the United 
States die after overdosing on opioids. The economic 
burden of prescription opioid misuse alone in the 
country is $78.5 billion a year. 

Pay close attention to the liability section 

While there are many ways to make a mistake on 
the DEA renewal form, the most important part of the 
application is the liability section, which asks questions 
regarding past disciplinary, criminal or similar matters. If 
a doctor answers “yes” to any of the questions, the DEA 
will usually contact the DEA’s local office and check if 
there are any concerns or need for investigation. “They 
kick the tires,” explains Friedman. Typically, this is not a 
roadblock to registration renewal.

But if a doctor reports “no” on a liability question 
when the answer should have been “yes,” then the doctor 
is at risk of penalties, including restrictions on the con-
trolled substances she would be allowed to prescribe or 
revocation of the doctor’s DEA registration, because that’s 
considered a “material falsification.” It calls into question 
whether the doctor can be trusted to write prescriptions 
for controlled substances such as fentanyl. 

“There’s nothing more damning than a false state-
ment. It’s a grave sin. No one cares about a blemish 
on a record. But when you cover it up then it’s a lie,” 
warns Chapman. 

Most doctors don’t intend to hide a past indiscretion 
from the DEA, they simply checked the “no” box by 
mistake. For example, some doctors delegate completion 
of the application, and the person filling out the form 
unknowingly reports “no” in the liability section without 
confirming with the doctor. Sometimes a doctor reports 
“no” because he has forgotten about a disciplinary action, 
especially if it occurred years ago, says Chapman.

Moreover, some of the liability questions are subject 
to misinterpretation. For example, if a doctor signed a 
Memorandum of Agreement (also called a Memorandum 
of Understanding) with the DEA outlining additional 
obligations on the doctor, such as an enhanced compli-
ance program, the doctor may not see that as a restriction 
because it doesn’t affect his prescribing. However, the 
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DEA views the memorandum as a reportable restriction, 
says Friedman. 

Criminal records and student loans are other sources 
of confusion. A criminal record that has been expunged 
is still a conviction that must be reported, says Friedman. 
Doctors who have defaulted on their student loans 
frequently find that the default has affected their stand-
ing with their state medical board; that also needs to 
be reported. 

“Many DEA agents are righteously indignant 
and don’t see [these incidents] as an honest mistake,” 
says Chapman. 

Also, the DEA may be less likely to investigate these 
issues to determine whether a mistake was made and 
reject the application. 

“In the pandemic many DEA offices are short staffed. 
It’s easier to reject than to dig deeper,” says Chapman. 

RESOURCES:

DEA diversion control, with access to the renewal portal: www.deadiver-
sion.usdoj.gov/

National Institute on Drug Abuse: www.drugabuse.gov/drug-topics/opi-
oids/opioid-overdose-crisis

Enforcement 

6 steps to avoid scrutiny of your 
DEA renewal application 
By Marla Durben Hirsch

The Drug Enforcement Administration’s (DEA) 
battle against opioid misuse and diversion has increased 
focus on renewal registration applications (see story, p. 
6). To reduce the risk that your application will cause 
you compliance headaches, consider these steps: 

1. Be diligent when completing the form. Many 
mistakes are inadvertent or sloppy errors, such as 
entering the wrong date of birth. “In those cases you 
withdraw the application and send in a new one,” 
says attorney Ronald Friedman, with Lane Powell in 
Seattle. 

2. Be honest in the liability section of the renewal 
form. If you need to report “yes” to any liability 
question, make sure you do so and provide a good 
explanation for it. If it’s a close question, err on the 
side of telling the DEA about it. “It’s important to 
be honest,” says Friedman. 

3. When in doubt, seek guidance from someone 
experienced in DEA matters. Your state medical 
association or specialty society may offer tips, but 
you may need a health care attorney’s help with 
more complicated issues. “It’s important to get the 
answers right. Also, if later it was subject to interpre-
tation you can defend yourself because you got legal 
advice.” You weren’t trying to sweep the problem 
under the carpet, says Friedman. 

4. Be prepared to show that any mistake was unin-
tentional. The burden is on the doctor to prove that 
you didn’t intend to answer the way you did,” says 
attorney Ronald Chapman, Sr., with Chapman Law 
Group in Miami. For example, if a doctor had duti-
fully reported “yes” to one of the liability questions 
on his prior renewals but carelessly reported “no” 
on the latest one, the pattern change is strong evi-
dence that the doctor didn’t intend to deceive. 

5. Don’t think that misinterpretation of a question is 
a defense. The DEA won’t be lenient on provid-
ers who answer no when they should have said yes, 
warns Friedman. The DEA’s position is “if you can’t 
understand our form, you’re not ready for registra-
tion,” he says.

6. Avoid actions that will raise a red flag with the 
DEA. These informal DEA internal guidelines are 
factors that may alert the DEA that a doctor’s pre-
scribing may be for other than legitimate medical 
purposes, says Chapman. These include accepting a 
lot of cash payments from patients, treating a higher 
than average number of patients a day, or seeing pa-
tients from outside your traditional geographic area. 
“If so, be prepared to explain why you’re better than 
doctors that are closer to the patient,” he says. 

Billing & coding compliance

Next NCCI edit update will revive 
thousands of code pairs, reset MUEs
By Julia Kyles, CPC

Prepare your practice: CMS will roll back many of 
the National Correct Coding Initiative (NCCI) edits 
that it temporarily extended during the COVID-19 
public health emergency (PHE) and add a few hun-
dred more. But the latest quarterly update, effective 
Oct. 1, it doesn’t spell the end of all health emergency-
related flexibilities.

http://www.codingbooks.com
http://www.deadiversion.usdoj.gov/
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http://www.drugabuse.gov/drug-topics/opioids/opioid-overdose-crisis
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The next procedure-to-procedure (PTP) update 
contains 291,274 added edit pairs. The off-schedule 
NCCI update released April 7, which was retroactive 
to Jan. 1, contained 291,903 edits, which indicates 
that some of the edits are still on hold. The medically 
unlikely edit (MUE) update contains 218 revised edits, 
including changes that were suspended in April and 
restored with higher than normal values in July.

“We all knew the day of reckoning was coming,” 
says Devona Slater, president, Auditing for Compliance 
and Education, Overland Park, Kan.

Based on MPCA analysis, here are the highlights 
that will affect practices:

• More than 20,000 anesthesia edits are back. The 
PTP edits that bundle a wide range of E/M visits 
into anesthesia services performed on the same pa-
tient and the same day will return. The E/M visits 
will include office visits (99201-99215), initial in-
patient hospital visits (99221-99223) and emergen-
cy department services (99281-99285), as well as 
telehealth consults for initial encounters (G0425-
G0427), follow-up encounters (G0406-G0408) and 
critical care encounters (G0508-G0509). The ed-
its will still have a modifier indicator of ‘0,’ which 
means the edits cannot be broken with a modifier.

• Procedures re-incorporate E/M visits. Modifier 25 
(Significant, separately identifiable E/M by the same 
physician or other qualified health care professional 
on the same day of the procedure or other service) will 
be back on your radar thanks to the return of thou-
sands of edits that bundle E/M codes in to procedure 
codes. Many of the edits have a modifier indicator of 
‘1,’ which will allow you to break the pair by append-
ing modifier 25 to the E/M code when appropriate.

• Online E/M edits turned on. Edit pairs that bundle 
office and other E/M visits into online E/M services 
(99421-99423) are back in the NCCI code set with 
a modifier indicator of 0. Previously, the pairs had a 
not applicable/deleted modifier indicator of ‘9.’

MUEs back at full strength 

The Oct. 1 update will reset the MUEs for most 
E/M services to pre-PHE levels. You will no longer be 
able to report multiple units of the same service includ-
ing office visits for the same patient on the same day 
and the restoration of a modifier adjudication indicator 
of 2 will make it impossible to appeal denials.

• Telephone E/M exception. Telephone codes 99441-
99443 will have an MUE of 1 under the new up-
date. Prior to the health emergency exceptions, the 
codes had an MUE of 0. If your clinicians have got-
ten into the habit of holding multiple calls with a 
patient on a single day, remind them they will be 
limited to one unit of the time-based code per day.

What to tell your staff

Emphasize that the NCCI changes do not spell the 
end of other PHE waivers that CMS and other agencies 
have put in place. However, they should be prepared 
for changes if the PHE is not renewed at the end 
of October.

For example, CMS intends to keep its COVID-19 flex-
ibilities in place until the end of the year if the emergency 
declaration expires in October, according to the proposed 
2021 Medicare physician fee schedule. But the HHS 
Office for Civil Rights (OCR) will have to decide if it will 
maintain the HIPAA flexibilities that allow practices to 
use internet platforms such as Skype, FaceTime or Google 
Hangouts to perform telehealth services. 

RESOURCE:

Quarterly NCCI updates (PTP and MUE): www.cms.gov/Medicare/Coding/
NationalCorrectCodInitEd/Version_Update_Changes

Workplace compliance 

Experts offer steps to protect the 
practice from sanction blowback 
By Roy Edroso 

Practices must take steps to anticipate and mitigate 
the impact if a provider is hit with medical board sanc-
tions (MPCA 9/2020). Here with further thoughts on 
the subject are two legal experts from the healthcare 
practice group at the Norris McLaughlin law firm in 
Bridgewater, N.J.: David Vozza and Svetlana Ros.

Is it common in physician employment/partnership 
contracts to stipulate sanctions, with or without encum-
brances, as a cause for dismissal? 

Vozza: Physicians and medical practices are well-
advised to take special precautions when entering into 
employment and partnership agreements. While parties 
to these arrangements generally come into them on good 
terms and with the best of intentions, it is essential that the 
written agreements memorializing the same contain an 

http://www.codingbooks.com
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adequate “exit strategy” if one party is not able to comply 
with its obligations. For example, what recourse does a 
medical practice have if an employed physician loses his 
medical license? Conversely, what remedy does an employ-
ee have if the medical practice is excluded by Medicare?

Most physician agreements contain “Termination 
for Cause” provisions whereby the respective parties 
are able to terminate an arrangement should certain 
adverse events, specified therein, occur. Examples 
of adverse events are loss or restriction of a medical 
license, exclusion or sanction by Medicare or convic-
tion of a crime. It is important that healthcare counsel 
review and negotiate the terms of such provisions to 
include a thorough list. No healthcare practitioner or 
practice should enter into an agreement that does not 
contain such a provision.

What are the options for medical practices that 
employ or partner with providers if there is no such 
language in the contract? And how should the prac-
tice handle a situation in which a provider’s sanction 
becomes known to concerned patients? 

Vozza: Without such a provision, parties may en-
counter great difficulty separating from “bad actors.” I 
can think of no bigger disaster than a medical practice 
having to continue paying a physician who, as a result of 
a licensing action, cannot treat certain patients. In such a 
scenario, parties may be forced to unilaterally terminate, 
an action that may lead to costly litigation. Juxtaposed 
against the damage to reputation should patients be-
come aware or the increased costs of liability insurance, 
the risk of litigation may very well be worth it.

If their sanction affects a group’s liability insurance 
burden, has the practice any option for recouping it 
from the provider?

Ros: It depends on the terms of the contract. Some 
contracts provide that the practice will only cover the 
premium for the professional liability insurance if it is 
within the reasonable amount for that particular profes-
sional, and the excess is the responsibility of the physi-
cian. Also, excessive professional liability premiums in 
some instances can trigger a termination provision, so 
the practice can discuss with the physician if they would 
cover the difference in lieu of termination. 

And how should the practice handle a situation in 
which a provider’s sanction becomes known to con-
cerned patients? 

Ros: This is a delicate situation because the practice 
does not want to disparage the disciplined physician. I 
would suggest that the practice works together with the 
physician to identify what information will be disclosed 
to patients and how. If the physician will continue to be 
part of the practice, it is in the best interest of both sides 
to listen to the patients’ concerns and ensure that those 
concerns are addressed. 
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Comply with the E/M prolonged 
service updates
Prepare for changes to the prolonged services section of the CPT 
manual so you can earn the additional revenue you’re due and avoid 
overcoding errors. Coding and compliance expert Brenda Edwards 
will walk you through what you need to know during the Oct. 6 
webinar Prolonged Services Update: New Rules for the Additional 
Revenue. Learn more: https://codingbooks.com/ympda100620.
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Audit adviser

New patient E/M codes a hard lift for many specialties 
By Roy Edroso

With the Level 1 new patient office E/M code 99201 going away next year, it’s worth considering how your specialty 
performs with the other new patient office visit codes. 

The chart below shows the top five specialties billing for each new patient E/M code based on 2018 Medicare data, 
the latest available. You’ll find customary high denial rates, with average across specialties and new codes coming in at 
10%, and low usage for 99201.

Experts say the expected shift of most of what would have been 99201 claims to 99202 claims should not be too 
disruptive, as only the history and exam elements distinguish one code from the other.

Providers have found more success with 99202 than 99201. In 2018, practices faced a 37% denial rate on 99201 
claims, compared to a 13% rate for 99202 The 3 million claims for 99202 easily surpassed the roughly 360,000 for 99201.

But that doesn’t mean there aren’t pitfalls for providers in the remaining codes, particularly among certain special-
ties. For example, the numbers below serve as a reminder to chiropractors that they can’t claim E/M codes at all and 
will always be rejected. 

And beyond the specialties that simply shouldn’t bill these codes, there are some than can but don’t have a great 
record with them. Psychiatry, for example, billed new patient codes 95,029 times in 2018, with an overall denial rate of 
16%. However, psychiatry fared much worse on Levels 1 and 2 codes, with rates of 50% and 30%, respectively. 

Providers who bill under the multispecialty clinic or group practice place of service code 70 have a dismal 47% 
denial rate; certified registered nurse anesthetists score 22%. The best denial rates for each code among specialties 
billing them more than 1,000 times in 2018 are: 99201, dermatology (5%); 99202, hand surgery (5%); 99203 and 99204, 
sleep medicine (4%); and 99205, hematology (5%). 

Top specialties billing 99201-99205, with denial rates, 2018
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