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COVID-19

OCR: Don’t honor patient requests  
that could violate Title VI
by Marla Durben Hirsch 

Your patients may request treatment by a physician or other 
clinician at your practice. But if they request — or demand — a 
clinician based on the employee’s race, color or national origin, 
that’s not a request you can acquiesce to, because that would 
constitute discrimination.

The HHS Office for Civil Rights (OCR) issued a bulletin 
July 20 to remind providers that Title VI of the Civil Rights Act 
of 1964 prohibits discrimination based on race, color and national 
origin. The law applies to any provider that receives payments 
from Medicare Advantage, Medicaid, the Children’s Health 
Insurance Program (CHIP) or other funding that meets the HHS 
definition of financial assistance. 

Providers that don’t receive funds from those programs — for 
example a practice that only treats Medicare Part B and commer-
cially insured patients — would be exempt. However, most state 
laws also prohibit this type of discrimination. In reality providers 
across the board must comply.

Federal civil rights laws also prohibit discrimination based 
on disability, age, sex and exercise of conscience and religion. 
The new guidance focuses on race, color or national origin 
because these populations are bearing a disproportionate burden 
of COVID-19 illness and death and because the pandemic has 
magnified health disparities in the country. While much of the 
bulletin warns providers not to discriminate against patients, 
it also warns them not to discriminate against its employees by 
allowing patients to dictate who provides their care based on race, 
color or national origin.

That this issue has become a priority for the govern-
ment typically means that there will be an uptick in auditing 
and enforcement. 

“The [OCR] is probably getting complaints at a higher rate. 
More people are coming into contact with providers during the 
pandemic,” says attorney Stephen Fleury, Jr., with Saxton & 
Stump, Malvern, Pa. 
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Race-related requests flagged

OCR’s bulletin specifically tells providers to assign 
staff without regard to race, color or national origin and not 
to honor a patient’s request for a same-race caregiver. 

“A patient doesn’t have the right to dictate the demo-
graphics of the provider that takes care of them,” says 
attorney Jonathan Hyman, with Meyers, Roman, Friedberg 
& Lewis in Cleveland. 

Capitulating to such a patient request also exposes 
a physician practice to penalties under federal and state 
laws that prohibit discrimination in the workplace. 
Providers who accede to a patient’s bias and prohibit an 
employee from caring for that patient are creating a hostile 
work environment. 

“The employer has an obligation to protect employees 
from discriminatory treatment,” points out attorney Kelly 
Hughes, with Ogletree, Deakins, Nash, Smoak & Stewart, 
PC, Charlotte, N.C. 

But don’t worry if a patient requests a specific provider 
based on past interactions or a recommendation. “You’re 
on pretty solid ground honoring a request by name,” says 
Fleury. 

RESOURCE: 

HHS Office of Civil Rights bulletin — Civil Rights Protections Prohibiting Race, 
Color and National Origin Discrimination During COVID-19: www.hhs.gov/
sites/default/files/title-vi-bulletin.pdf

Workplace compliance

Bostock bars discrimination based 
on gender identity and orientation 
By Marla Durben Hirsch 

Review how your practice treats lesbian, gay, bisexual, 
transgender and queer/questioning (LGBTQ) employees. 
Employment discrimination based on sexual orientation or 
gender identity is now illegal under federal law. 

Title VII of the Civil Rights Act of 1964 prohibits 
discrimination in the workplace on the basis of race, color, 
religion, sex or national origin. In the landmark ruling 
Bostock v. Clayton County, Georgia, the United States 
Supreme Court ruled that “sex” includes orientation 
and gender identity and bars most employers from firing 
employees based on such factors. 

It also applies to other aspects of employment, such 
as hiring, promotions and discipline, says attorney Kelly 

Hughes, with Ogletree, Deakins, Nash, Smoak & Stewart, 
PC, Charlotte, N.C. 

The decision resolves different interpretations around 
the country and ambiguity in certain state laws. “Before 
there was a patchwork of protection regarding gender 
identity and sexual orientation. Now there’s a clear direc-
tive,” Hughes notes. The Equal Employment Opportunity 
Commission (EEOC) has issued guidance about protec-
tions for LBGTQ workers and how to file a discrimination 
complaint with the agency. 

“Employers have an obligation to protect employees 
from [this] discriminatory treatment,” Hughes says. 

Expect more enforcement

Publicity surrounding the decision and the new EEOC 
guidance will increase awareness of discrimination and 
harassment in the workplace and bring these issues to the 
fore, says attorney Jonathan Mook, with DiMuroGinsberg 
P.C. in Alexandria, Va.

Moreover, while Title VII only applies to employers 
of 15 or more employees, state or local laws may bar such 
discrimination, so many smaller employers must comply, 
says attorney Audrey Mross, with Munck Wilson Mandala, 
LLP in Dallas. 

Note that Bostock doesn’t address related issues, such 
as bathroom access, sexual stereotyping or dress codes. 
However, some local jurisdictions do go further and prohibit 
discrimination based on gender expression, says Hughes. 

Moreover, during the Obama administration the EEOC 
had taken the broad stance that sexual stereotyping was 
unlawful discrimination, and the Occupational Safety and 
Health Administration (OSHA) issued guidance that as a 
best practice employees should have access to restrooms 
that correspond to their gender identity, points out Mook. 

The bottom line: Employers should err on the side of 
caution. “Look back to the future. The Trump administra-
tion had put things on hold. That’s going to change to some 
degree due to Bostock,” Mook says. 

RESOURCES: 

Bostock v. Clayton County, Georgia: www.supremecourt.gov/
opinions/19pdf/17-1618_hfci.pdf

EEOC guidance on LGBT rights: www.eeoc.gov/laws/guidance/what-you-
should-know-eeoc-and-protections-lgbt-workers

Map of states with anti-discrimination laws that protect LGBTQ people: 
www.hrc.org/resources/state-equality-index#state-maps 

OSHA restroom guidance: www.osha.gov/Publications/OSHA3795.pdf
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Workplace compliance

Follow 7 tips to comply with 
Bostock, protect LGBTQ staff
By Marla Durben Hirsch

The United States Supreme Court’s decision in 
Bostock v. Clayton County Georgia highlights the 
need for employers to evaluate how they handle sexual 
orientation and gender identity issues in the workplace 
to avoid unlawful discrimination claims (see story, p. 2). 

Here are seven steps to reduce the risk that you’ll 
run into legal trouble. 

1. Determine what laws apply to your practice. If your 
practice has at least 15 employees it’s subject to the 
federal prohibition against discriminating based on 
sexual orientation and gender identity in employment 
matters, such as hiring and firing. You should also check 
your state and local laws to confirm their requirements. 
Many local laws apply to smaller employers and extend 
protections that go further than the ruling. “This will 
give you a framework of what you need to comply 
with,” says attorney Kelly Hughes, with Ogletree, Deak-
ins, Nash, Smoak & Stewart, PC, Charlotte, N.C. 

2. Review your policies that ban discrimination and 
make sure they follow the law. Some state and 
local laws may require express language prohibit-
ing discrimination based on sexual orientation, 
gender identity and gender expression. “You might 
consider adding such explicit language even if not 
required to convey support of those communities,” 
says attorney Audrey Mross, with Munck Wilson 
Mandala, LLP in Dallas. 

3. Foster an inclusive culture. “It’s a best practice,” says 
Hughes. For instance, allow employees to use the bath-
room that corresponds to their gender identity and 
honor your employees’ preferred names and pronouns. 
“Have a welcome environment. Treat people with 
respect,” she says. 

4. Update your employee training if necessary. Make 
sure that both supervisory and anti-harassment train-
ing inform employees that workplace harassment and 
discrimination based on sexual orientation and gender 
identity is prohibited by law and the practice’s policy. 
In addition, employees must know that violations will 
result in corrective action. “[Training] should have a 
behavioral approach that opens employees’ eyes to 
their blind spots and makes clear that ‘I was just jok-
ing’ will not be an excuse or a defense,” says Mross.

5. Remember that the law applies to applicants as well 
as employees. Make sure that staff is trained in what 
not to ask or do during interviews that might consti-
tute or be perceived as discrimination. This includes 
questions about sex, sexual orientation, and gender 
identity, as well as related questions, such as marital 
or family status or pregnancy. “Be ready and think 
proactively,” says Hughes. 

6. Use gender neutral language. For example, rather 
than sex-specific dress codes or hair styles, say “dress 
appropriately” or “dress professionally”, says attor-
ney Jonathan Mook, with DiMuroGinsberg P.C. in 
Alexandria, Va. 

7. Document any actions you’ve taken to foster an 
inclusive, compliant environment. For instance, if 
a transitioning employee expresses a preference in 
pronoun use, make a note of that, says Hughes. If 
an employee has been disciplined for harassing a 
coworker, make sure that has been documented.  

RESOURCE: 

Bostock v. Clayton County, Georgia: www.supremecourt.gov/
opinions/19pdf/17-1618_hfci.pdf

Privacy & security 

What are the exceptions to  
the information blocking ban? 
By Marla Durben Hirsch 

The Office of the National Coordinator for Health 
Information Technology’s (ONC) new interoperability rule 
that bans information blocking includes several exceptions 
for when providers do not have to fulfill a request for access, 
exchange or use electronic health information (EHI). 

Failing to fit within an exception doesn’t automatically 
mean that the activity constitutes prohibited information 
blocking; instead, the activity would be assessed on a case-
by-case basis. 

Some of the exceptions are more straightforward than 
others, and several of them contain multiple conditions, 
all of which must be met to fit within that exception, says 
attorney Melissa Solis, with Coppersmith Brockelman PLC 
in Phoenix.

The first five exceptions relate to instances when a 
practice does not fulfill a request. The last two involve 
procedures for fulfilling requests. The primary elements 
of each exception are: 
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1. Preventing harm: The provider has a reasonable be-
lief that it will substantially reduce a risk of harm to a 
patient or another. The refusal must be as narrow as 
possible and meet the ONC’s criteria regarding the 
type of risk and harm.

2. Privacy: There are three sub-exceptions that might 
apply to a practice: 1) At least one federal or state pre-
condition for the access, exchange or use of EHI has 
not been satisfied; 2) The patient has elected to restrict 
the sharing of EHI, or 3) The practice is respecting an 
individual’s request not to provide access to, exchange 
or use of EHI. These exceptions must be backed by 
organization-wide policies that support these criteria.

3. Security: The action is directly related to safeguard-
ing the confidentiality, integrity and availability of 
EHI, tailored to specific security risks, and imple-
mented in a consistent and nondiscriminatory man-
ner. The action must also be part of an organizational 
security policy or be based on particular facts and 
circumstances to mitigate a security risk when there 
are no reasonable alternatives.

4. Infeasibility: It’s not feasible to meet the request 
due to a variety of factors including uncontrollable 
events, such as an internet service interruption, labor 
unrest or public health emergency; the practice can’t 
separate the required EHI from EHI that can’t be 
disclosed due to the patient’s preference or legal 
limitation, or the practice determines the request was 
infeasible after an evaluation that was conducted in a 
consistent and nondiscriminatory manner.

5. Health IT performance: The failure to share EHI is 
related to health IT maintenance and improvement. 
For instance, an update or software glitch may make 
it impossible to export data for a short period of time. 
The practice must comply with the request as soon as 
possible after the issue is resolved.

6. Content and manner: For the first 18 months, the 
practice only has to provide EHI limited to the USC-
DI standard. Also, if the practice can’t respond in the 
manner requested, it’s okay to respond in specified 
alternative manners.

7. Fees: Your practice can recover certain costs that 
ONC believes are unlikely to constitute informa-
tion blocking. They must be based on objective and 
verifiable criteria applied uniformly and not based on 
prohibited factors such as whether the requester is a 
competitor. Note that some fees are still prohibited, 
such as charging a patient a fee for sending data to a 
certified application program interface (API), warns 

attorney James A. Cannatti III, with McDermott Will 
& Emery LLP in Washington, D.C. and formerly 
senior counselor for health information technology 
for the HHS Office of Inspector General. 

There’s considerable confusion regarding how the 
exceptions will be interpreted, and some of the criteria are 
still unclear, says Solis. It is anticipated that there will be 
some clarification as the government begins investigating 
instances of information blocking and determines what 
activities are allowed under the exceptions. 

Providers trying to fit into an exception should 
document the analysis used to show that they were acting 
in good faith when they opted not to share EHI, says 
Cannatti. “It’s prudent compliance. You may be able to 
defend yourself,” he says. 

RESOURCE: 

ONC exceptions fact sheet: www.healthit.gov/cures/sites/default/files/
cures/2020-03/InformationBlockingExceptions.pdf

Ask MPCA

You can amend time on encounter 
notes but don’t make a habit of it
By Roy Edroso 

Question: I have a doctor who’s billing critical care 
codes without putting the relevant times in his notes. We 
send these back to him and he amends them properly. 
Could this still be trouble for us down the road?

Answer: Even doctors make mistakes, and CMS has 
rules for making amendments to the patient record after 
they’ve signed the notes but before the claim has gone 
out. CMS’ Medicare Program Integrity Manual says that 
providers and contractors should follow “widely accepted 
recordkeeping principles.”

According to the Manual, that means providers 
should “1. Clearly and permanently identify any amend-
ment, correction or delayed entry as such, 2. Clearly 
indicate the date and author of any amendment, correc-
tion or delayed entry, and 3. Clearly identify all original 
content, without deletion.”

CMS has also stipulated that in many cases the pro-
vider may indicate their authorization of an amendment 
with their initials.

Medicare contractors often post their own guidelines. 
Noridian, for example, explains the difference between 
“Corrections,” “Addenda,” and “Late entries” — the last 
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of which seems to cover what you’re talking about: Such 
an amendment “supplies additional information that was 
omitted from the original entry,” Noridian says. “The late 
entry bears the current date, is added as soon as possible, 
is written only if the person documenting has total recall 
of the omitted information and signs the late entry.”

The “total recall” angle becomes important if the 
provider does a lot of back-dated time entries, says 
Stephanie Fiedler, PC, ACS-EM, a consultant with Grassi 
Healthcare Advisors in New York City.

Changing time occasionally should be no trouble. But 
if it gets to be a habit, “I think it could be a real problem 
on audit,” Fiedler warns. “I really don’t think the provid-
ers could accurately account for time at a later date on 
multiple patients unless they were keeping a little note-
book with them where they kept track.”

Using a notebook in such a way is not impossible. “I 
had a provider who was doing that for hospital work,” 
Fiedler shares. The provider was tracking “not just time 
but other facts to cue him when he got back to the office 
and wrote his notes. Old school!”

But in the era of electronic health records (EHR) 
most providers don’t work that way, and you probably 
don’t want to rely on a paper notepad in your provider’s 
personal possession for evidence when the provider’s 
frequent time amendments are questioned on audit.

Also note the “as soon as possible” stricture — if your 
provider is letting claims pile up, an auditor might get 
suspicious if time notes are added long after the fact.

And if this isn’t an issue for you now, it may soon 
become one.

“With the focus on time-based services increasing in 
2021, we will definitely see coders reminding providers 
to document time,” says Nancy Enos, FACMPE, CPC-I, 
CPMA, CEMC, of Enos Medical Coding, Warwick, R.I. So 
even if your providers don’t currently do a lot of critical care, 
prolonged services or other time-based codes, watch out for 
patterns of amendment when the new rules kick in. 

RESOURCES:

Noridian documentation guidelines: https://med.noridianmedicare.com/

web/jeb/cert-reviews/mr/documentation-guidelines-for-amended-records

Medicare Program Integrity Manual, Chapter 3: www.cms.gov/Regula-

tions-and-Guidance/Guidance/Manuals/downloads/pim83c03.pdf

CMS

CMS proposes 11% conversion 
factor cut, confirms E/M overhaul
By DecisionHealth staff

You can expect to see wild swings to Medicare pay 
rates in 2021, according to proposals CMS released August 
4. The agency announced a nearly 11% cut to the Medicare 
physician fee schedule’s conversion factor (CF), dropping it 
to a rate of $32.26 next year, down from $36.09 in 2020.

Influencing the substantial decrease to the CF are the 
projected pay increases to the core set of E/M office visit 
codes (99202-99215). CMS confirmed that the E/M office 
visit codes remain on track for their first major overhaul 
in 25 years, according to the proposed 2021 Medicare 
physician fee schedule.

The agency stuck with its previously announced plan 
to adopt a series of significant revisions to the documen-
tation guidelines for the office visit codes, in line with 
changes that the AMA created. The updates, which would 
focus code level selection on medical decision-making or 
time, are set to take effect Jan. 1, 2021.

“We continue to believe these policies will further our 
ongoing effort to reduce administrative burden, improve 
payment accuracy and update the office/outpatient E/M 
visit code set to better reflect the current practice of 
medicine,” CMS confirmed in the rule.

The set of E/M codes is getting a financial facelift, 
as well. CMS plans to increase the relative value units 
(RVU) for the oft-reported established office codes 
(99211-99215).

“CMS pays for physician services based on RVUs 
assigned to the CPT code multiplied by the conversion 
factor,” explains Betsy Nicoletti, CPC, president of 
Medical Practice Consulting in Northampton, Mass. 
“Because of budget neutrality, the increase in payment for 
codes 99202-99215 means there is a significant decrease in 
the conversion factor, which translates into a decrease in 
payment for many services.”

The convergence of the E/M RVU boost with the 
slashed CF is expected to produce some major pay swings 
among specialties, according to projected financial 
analysis contained in the proposed rule. For instance, 
endocrinology is expected to see a 17% increase in 
allowed charges. Rheumatology is on track for a 16% gain, 
and family practice will see a 13% boost.

http://www.codingbooks.com
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“These increases can largely be attributed to previously 
finalized policies for increases in valuation for office/outpa-
tient E/M visits which constitute nearly 20 percent of total 
spending under the PFS,” CMS states.

Conversely, radiology providers and nurse anesthetists 
are on pace for double-digit losses in allowed charges, at 
-11% each. Chiropractic is expected to lose 10%, and physi-
cal and occupational therapy will be out 9%.

“Prepare for massive lobbying by specialty societies,” 
Nicoletti says.

The pushback has already begun. Shortly after the 
proposed fee schedule appeared in the Federal Register, 
the AMA issued a statement from President Susan R. 
Bailey, M.D. “The AMA strongly urges Congress to 
waive Medicare’s budget neutrality requirement for the 
office visit and other payment increases,” Bailey said. 
“Physicians are already experiencing substantial economic 
hardships due to COVID-19, so these pay cuts could not 
come at a worse time.”

E/M-similar codes get valued up

Revalued services that are similar to E/M office 
visits. CMS has identified a number of services that “are 
analogous to office/outpatient E/M visits” and is increasing 
their work RVUs. You can expect modest to significant pay 
increases in 2021 for the services, including annual well-
ness visits (G0438-G0439), the “Welcome to Medicare” 
service (G0402), transitional care management services 
(99495-99496) and cognitive assessment services (99483). 
The revaluation also increases payments for E/M codes in 
the maternity bundle, some therapy services and emergency 
department codes, among others.

For example, CMS proposes to increase the work 
value for the TCM codes, which each include the value of 
a Level 4 or 5 established patient visits, “commensurate 
with the new valuations” for codes 99214 and 99215, the 
agency states.

Specifically excluded from E/M-related revaluations: 
Surgical codes with 0-, 10- or 90-day global periods. As 
CMS states, the work value for the global period codes 
is set based on “magnitude estimation,” not on the direct 
value of a certain number of E/M RVUs. Comparing the 
global surgical codes to maternity package codes, CMS 
states: “In addition, unlike the global surgical codes, we 
have reason to believe the visits included in the maternity 
codes are actually furnished given the evidence-based 
standards and professional guidelines for obstetrical care.”

Other E/M updates

CMS still seeks feedback on E/M add-on code 
GPC1X. During the 2020 rulemaking period, CMS final-
ized the introduction of add-on code GPC1X as a way to 
better reflect the resources provided during E/M encounters. 
Yet questions remain on the scope of the code and in which 
instances it might apply. “We are soliciting from the public 
comments providing additional, more specific information 
regarding what aspects of the definition of HCPCS add-on 
code GPC1X are unclear, how we might address those con-
cerns and how we might refine our utilization assumptions 
for the code,” the agency said in the proposed rule.

As reference, GPC1X describes the “visit complexity 
inherent to evaluation and management associated with 
medical care services that serve as the continuing focal 
point for all needed health care services and/or with medi-
cal care services that are part of ongoing care related to a 
patient’s single, serious, or complex condition.”

Note adjusted times for new prolonged services code. 
CMS is tweaking its interpretation and guidance of the new 
prolonged services code 99XXX that will be in use next 
year. Previously, CMS asserted that the 99XXX code could 
be attached to a 99205 or 99215 office visit code 15 minutes 
after the minimum time threshold was met. But the agency 
has changed its stance: “We believe that allowing reporting 
of CPT code 99XXX after the minimum time for the level 
5 visit is exceeded by at least 15 minutes would result in 
double counting time,” the proposed rule states. Instead, 
you will be able to report 99XXX when the “maximum 
time” for the Level 5 service has been exceeded by 15 
minutes. Example: The maximum time for 99205 is 74 
minutes. In that case, you could report 99XXX with 99205 
once you’ve reached 89 minutes (74 minutes + 15 minutes).

Some COVID-19 breaks will persist

CMS proposes to extend — or consider extending 
— some flexibilities allowed in its COVID-19 public health 
emergency (PHE) interim final rule issued March 31.

For example, among the extended services:

• New remote codes NPPs can do. To the communication 
technology-based services (CTBS) G-codes CMS pre-
viously allowed certain NPPs to perform for the COV-
ID-19 emergency, CMS also proposes to add new codes 
G20X0 (Remote assessment of recorded video and/or 
images submitted by an established patient) and G20X2 
(Brief communication technology-based service, e.g. vir-
tual check-in, by a qualified health care professional who 
cannot report evaluation and management services). 
These will be valued similarly to G2010 and G2012.

http://www.codingbooks.com
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• NPP diagnostic test supervision made permanent. CMS 
proposes to continue allowing nurse practitioners (NPs), 
clinical nurse specialists (CNSs), physician assistants 
(PAs) and certified nurse-midwives (CNMs) to supervise 
the performance of diagnostic tests after the PHE.

• Therapy assistant breaks made permanent. CMS 
proposes to continue to allow physical therapists (PT) 
and occupational therapists (OT) the discretion to del-
egate the performance of maintenance therapy servic-
es, as clinically appropriate, to a therapy assistant — a 
physical therapist assistant (PTA) or an occupational 
therapy assistant (OTA).

• Permanent telehealth services. CMS intends to add 
nine services to the telehealth list on a permanent ba-
sis. Seven codes were added during the COVID-19 
public health emergency (PHE) and include home vis-
its (99347-99348). The two new codes are the E/M 
add-on codes GPC1X and 99XXX.

However, barring Congressional action, the tradi-
tional telehealth restrictions would apply to these codes 
when the PHE ends. A patient would have to come under 
an exception that allows a patient’s home to be the origi-
nating site — for example, if the purpose of the encounter 
is to treat a substance abuse disorder.

• Temporary PHE scope of practice extensions could 
become permanent. CMS proposes to allow the fol-
lowing scope of practice expansions for NPPs to con-
tinue after the PHE expires — either to the end of 
2021 or permanently:

1. Supervision of diagnostic tests by nurse practitio-
ners, certified nurse specialists, physician assistants 
and certified nurse midwives.

2. Pharmacists providing services incident-to a physi-
cian, with appropriate supervision.

3. Therapy assistants providing maintenance therapy 
services.

4. Medical record documentation: Physicians and 
NPPs, including therapists, would be able to review 
and verify documentation entered into the medical 
record by members of the medical team for their 
own services, according to a CMS fact sheet.

5. Teaching physicians would be able to use telehealth 
to be virtually present for key portions of a service 
provided by a resident.

In addition, residents furnishing services at primary 
care centers would be able to provide an expanded set 
of services to beneficiaries, including Level 4-5 office 

visits, care management and communication technology-
based services.

CMS is seeking comments on several COVID-19 
emergency measures post-PHE, including:

• Phone telehealth. Finding that “use of audio-only 
services was more prevalent than we had previous-
ly considered” after allowing the services to be billed 
as telehealth more widely in the PHE, CMS will take 
comments on whether it “should develop coding and 
payment for a service similar to the virtual check-in 
but for a longer unit of time and with an accordingly 
higher value,” according to the proposed rule.

• Reporting COVID test with E/M. CMS will take com-
ments on continuing the post-PHE use of E/M code 
99211 to bill for “services furnished incident to their 
professional services, for both new and established pa-
tients, when clinical staff assess symptoms and collect 
specimens for purposes of COVID-19 testing.”

• Teaching physician distance supervision. CMS will 
take comments on whether to allow teaching physi-
cians to bill for resident supervision via audio/video 
real-time communications technology and for resident 
services thus supervised.

• A few services, however, will definitely end with the 
PHE. For example, CMS says once the PHE is over, 
the seven remote physiologic monitoring (RPM) 
codes for which they waived an established patient-
physician relationship will once again require that 
before the service is initiated. The agency also will re-
sume other requirements, such as that 16 days of da-
ta must be collected and transmitted each 30 days for 
99453 and 99454. But CMS will continue to allow 
consent to be obtained at the time of service initia-
tion and will let auxiliary personnel furnish 99453 and 
99454 services under a physician’s supervision.

Other revalued services

Spinal code could get a boost. CMS proposes just 
one code for revaluation as a potentially misvalued code: 
22867 (Insertion of spinal distraction device), nominated 
as undervalued because it includes the work of laminec-
tomy code 63047 in addition to insertion of the device. 
The agency will also examine whether to increase the 
malpractice RVU for code 22867. The code has a work 
value of 13.50 and a malpractice value of 3.88, while 
laminectomy code 63047 has a work RVU of 15.37 and a 
malpractice RVU of 4.51.

http://www.codingbooks.com
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New codes cover cardio, biopsy services 

CMS is set to recognize 39 new codes next year, 
including the new prolonged service code you will use 
with time-based E/M office visits and seven HCPCS 
codes, according to the rule’s Table 24: Proposed CY 2021 
Work RVUs for New, Revised, and Potentially Misvalued 
Codes. Note that the final codes are not available. 

• Cardiovascular services will make up the bulk of the 
new codes. You’ll find five new codes in the cardiovas-
cular system section of your 2021 CPT manual, includ-
ing a primary and add-on code set for the following 
procedure: Transcatheter intracardiac shunt (TIS) cre-
ation by stent placement for congenital cardiac anoma-
lies to establish effective intracardiac flow, all imaging 
guidance by the proceduralist when performed, left 
and right heart diagnostic cardiac catherization for 
congenital cardiac anomalies, and target zone angio-
plasty, when performed (eg, atrial septum, Fontan fen-
estration, right ventricular outflow tract, Mustard/
Senning/Warden baffles); initial intracardiac shunt.

• Eight external electrocardiogram recording codes 
will be added to the Medicine chapter of the 2021 
CPT manual. Cardiology practices should note that 
CMS is only proposing work RVUs for the four codes 
that involve review and interpretation. For example, 
93XX0 (External electrocardiographic recording for 
more than 48 hours up to 7 days by continuous rhythm 
recording and storage; includes recording, scanning 
analysis with report, review and interpretation). Codes 
that describe recording or recording with analysis and 
a report have not been assigned work RVUs.

• Additional updates to the CPT manual will include 
codes for percutaneous core needle biopsy of the 
lung or mediastinum, with image guidance when per-
formed, computer-aided mapping of cervix uteri dur-
ing colposcopy and three codes for vestibular evoked 
myogenic potential (VEMP) testing.

• Take note of the new HCPCS codes CMS is consider-
ing. The majority do not have proposed work RVUs, in-
cluding two codes for percutaneous arteriovenous fistula 
creation (AVF). However, there are work RVUs asso-
ciated with a time-based code for initial or subsequent 
psychiatric collaborative care management, a code for 
initiation of medication assisted treatment in the emer-
gency department and the visit complexity E/M add-on 
code that has been under discussion for a couple of years.

• Three category III codes that describe the insertion, 
replacement or removal of implantable glucose moni-
tors would be assigned coverage status A and work 
RVUs, according to Table 24 in the rule.

Chronic care management updates

Chronic care management add-on code G2058 will 
be replaced by an E/M code with the following descriptor 
next year: “Chronic care management services, with the 
following required elements:

• “Multiple (two or more) chronic conditions expect-
ed to last at least 12 months, or until the death of 
the patient,

• “Chronic conditions place the patient at significant 
risk of death, acute exacerbation/decompensation, 
or functional decline,

• “Comprehensive care plan established, implement-
ed, revised, or monitored;

• “Each additional 20 minutes of clinical staff time 
directed by a physician or other qualified health 
care professional, per calendar month.”

The new code will maintain the 0.54 work RVU that’s 
currently assigned to the G code. Note, however, that the 
proposed rule contains work RVU boosts to a variety 
of care management codes, including 99495 (Trans care 
mgmt 14 day disch), which is slated for a work RVU of 
2.78 compared to the current 2.36 and 99496 (Trans care 
mgmt 7 day disch), which would see its work RVUs rise 
from 3.10 to 3.74. 

RESOURCE:

2021 Medicare proposed physician fee schedule (display copy): https://
s3.amazonaws.com/public-inspection.federalregister.gov/2020-17127.pdf

Workplace compliance

Create provider contracts that  
deal with board sanctions 
By Roy Edroso

When setting up employment or partnership terms 
for providers, practices usually make some provision for 
medical board actions that would render the provider’s 
presence unsustainable. Experts say practices should pay 
attention to details that sometimes get missed — such as 
how to deal with sanctions that “encumber” providers 
without suspending their licenses, or what to do when a 
provider’s incapacity is related to a disability.
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Every year state medical boards address hundreds of 
complaints, sanctions and other actions involving provider 
licenses, ranging from innocuous administrative issues to 
license suspensions.

Many provider contracts commonly address the 
handling of board actions regarding the provider’s prior 
history as well as their ongoing employment or partner-
ship with the practice, notes Allen Briskin, senior health 
care counsel with the Los Angeles and San Francisco 
offices of Pillsbury Winthrop Shaw Pittman.

“Physician employment and partnership agreements 
commonly require the individual physician to state at the 
beginning of the relationship that the physician is licensed 
in good standing without restrictions to practice medicine 
in each state in which the physician is to practice, and pro-
vide that the medical group may terminate the physician’s 
agreement if that ceases at any time to be so,” Briskin says.

A practice may go further and require that the 
provider disclose any previous disciplinary action taken 
against them, even if resolved, and may also include 
discipline taken by medical facilities as well as by state 
authorities, Briskin says. In addition to providing a fuller 
picture of the provider’s work habits and history, this 
requirement ensures that the provider has nothing on their 
record that might affect their ability to work and bill at the 
practice, such as a payer exclusion.

Once the provider is in, practices will often require 
that the provider let the practice know when they’ve 
been subject to any kind of board action, usually within 
30 days, says Bill Hopkins, a health care partner in the 
Austin, Texas, office of Shackelford, Bowen, McKinley 
and Norton.

No big deal?

Many board sanctions are minor administrative matters 
and don’t seriously affect or reflect on the provider’s work. 
A good example is a recent filing in Maryland: In this case, 
a physician attested that he had a Criminal History Record 
Check required for licensing performed, but never turned it 
in. The provider ignored requests for follow up, after which 
the medical board investigated and then “reprimanded” the 
provider. Ultimately, the medical board assessed a $500 fine, 
which the provider finally acknowledged. Providers are also 
often sanctioned for failing to keep up on board-required 
continuing medical education (CME).

If a contract requires disclosure of such sanctions, fail-
ure to disclose could be grounds for termination. Hopkins 
once represented a physician whose sanction called only 
for “a fine and some classes.” Despite the light penalty, the 

provider didn’t disclose within 30 days of the sanction as his 
contract required, and he was “terrified that he was going to 
be terminated,” Hopkins recalls. Hopkins had the provider 
“fast track his compliance with all of the stipulations on 
his license” so that it was handled by the time the provider 
reported it to the practice, which decided then to ignore the 
issue — but the practice could have decided to press it.

Not suspended, encumbered

Provider contracts generally have means to handle 
the most serious sanctions. If a provider gets in such bad 
trouble that their license is suspended, nearly any contract, 
even those written favorably for the partner or employed 
provider, would hold that as grounds for dismissal since 
the provider would no longer be able to work and bill.

But many contracts fail to take into account the pos-
sibility of a sanction that allows the provider to continue 
working but still impacts the practice’s revenue, according 
to Christopher J. Kutner, a partner in the health services 
practice group at Rivkin Radler LLP in Uniondale, N.Y. 
Such “encumbrances” often occur in the case of prescribing 
issues; providers under such sanctions may, for example, 
be allowed to practice but need to have their prescriptions 
reviewed with another provider with prescribing author-
ity — costing the practice resources and revenue.

“If a physician is placed on probation by the state for 
some type of misconduct but still has a license and is able 
to treat patients — but [is] under the supervision of another 
doctor — that will also negatively impact the practice reve-
nue,” Kutner says. “That’s not typically covered in contracts.”

EEOC/ADA compliant?

Be careful that you don’t have or act on contract 
language that runs afoul of federal laws such as the 
Americans with Disabilities Act (ADA) or other dis-
crimination laws enforced by the U.S. Equal Employment 
Opportunity Commission (EEOC).

Take, for example, a provider cited for alcohol abuse. 
One recent provider sanction in Louisiana described a 
physician with a “history of alcohol dependence” who had 
a “return to use” which “came to the Board’s attention.” 
The physician entered a treatment plan that included 
abstinence and drug screening; if the physician complied 
with it, the board said, they could continue to practice 
medicine, but would remain under five years’ probation, 
during which time their “practice setting” and hours of 
work would be subject to the Board’s approval.

If you decide a provider in this situation has become a 
liability, it may not be wise to try and force them out, per 
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Helen Oscislawski, Esq., managing partner of Oscislawski 
LLC in Princeton, N.J. That’s true even if the provider 
fails their treatment plan or even if they’re contracted as an 
at-will employee and the terms of their contract all favor 
the practice.

“You need to make sure that any action taken does 
not violate any employment laws,” Oscislawski says. “For 
example, an employer generally may not take any action 
against an employee that discriminates against them based 
on physical or mental disability. A physician may have a 
substance issue because, for example, they’re suffering from 
depression... What if the provider can show you gave them 
no opportunity to recover from a mental or physical disabil-
ity? This could create an issue if you terminate the physician 
who was suffering from a bona-fide physical or mental issue.”

Oscislawski suggests you have terms set out in con-
tract that “cross-reference your policies and procedures 
regarding how the practice handles issues related to 
provider substance abuse, mental health, cognitive decline, 
etc. What makes sense, typically, is to mandate an oppor-
tunity for the person to rehab at least once.”

If that doesn’t work, and you document your steps in 
an open communication format, “you set yourself up in a 
better position to terminate” and manage any EEOC or 
ADA blowback, Oscislawski says.

3 tips for contract sanction terms

1. Cover the liability insurance angle. It’s not just bill-
ing that affects the revenue of the sanctioned pro-
vider. Insurers may boost your liability premiums in 
response to a provider sanction. It pays to anticipate 
this in the contract. “Groups are generally free to 
structure their compensation arrangements with phy-
sicians in a manner that can account for costs that are 
specific to each physician, such as higher insurance 
premiums,” says Briskin. Be sure to review state law 
first, though, to make sure it allows you to do this.

2. Keep providers updated to protect your contracts. 
Even minor provider compliance issues may have 
a knock-on effect with plans that have you under 
contract, Kutner says. Generally, managed care con-
tracts “provide that it’s the practice’s duty to make 
sure every provider rendering services to members 
of the managed care organization is fully qualified, 
credentialed and in good standing,” he says. “Often, 
especially in larger practices, they don’t keep tabs 
on this stuff — they don’t make sure the physician 
profile is up to date, that they’re current on CME,” 
and other necessary details.

If your provider is sloppy about keeping up with their 
board requirements, and you haven’t kept them in line, 
your plans can dump you — and don’t think they won’t, 
Kutner warns. “Nowadays, managed care companies are 
looking to shrink their networks …so they have more 
reimbursement leverage,” he says. “You don’t want to give 
them a reason [to drop you].”

3. Do thorough legal review. Given all the legal and 
regulatory issues involved, it’s a bad idea to just pull 
your employment or partnership contracts out of a 
legal kit. “It is important to have health care coun-
sel carefully review existing employment contracts 
and partnership agreements to ensure the practice 
is covered in the case of a rogue physician’s inap-
propriate conduct that could expose the practice 
or other providers,” says Guillermo J. Beades, Esq., 
senior counsel in Frier Levitt’s health care litigation 
department in Pine Brook, N.J. 
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