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DISCLOSURE:  
The presenter has no relevant financial interests 

or relationships to disclose for this session. 
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Overview

•The Benefits of Communication

•The Limits of Apology Laws

•Enhancing Engagement with Established 
Strategies before and after an Event
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Engagement Strategies

Diagnostic Dashboards

Patient Experience surveys

Safety and Risk 
Management

Event Management

Communication

Disclosure

Event
Management

Build the

Foundation

Control the 
process

Strong & Rigorous Defense  

Using the documentation 

you created

Aggressive
Defense

Risk Event Claim Lawsuit

The Basics…
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The key to getting comfortable is:

• Understanding what “it” is

• Understanding empathy v. responsibility

Effective Post-Adverse Event Communication
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Because an adverse event can be

• A complication – a known risk of the procedure

• A medical error – generally, a preventable 
adverse outcome

Effective Post-Adverse Event Communication
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1 See Spath P.L., ed. Partnering with Patients to Reduce Medical Error. (2004 AHA Press)
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Adverse events

Medical 
errors

Complications

claims claims
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When it is a Complication

First and foremost, empathize!

Objective facts – what is known

•What happened and why

•If not yet known, say so...but follow up

Discuss what is being done to reduce further harm

•If not clear about what caused injury, say so

Extension of informed consent discussion

•Building/continuing the relationship

Answer questions you know they must have
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Investigation 
reveals 

responsibility...

• The hardest

• Takes planning, 
coordination, preparation

• Involve legal counsel

Same advice as 
complications...

• Empathy

• Objective, known facts

• What happened and why

• Discuss what is being 
done to reduce further 
harm

...and, 

• Accept responsibility 

• If a systems error, indicate 
what is being done to 
prevent the same from 
occurring again in the 
future to anyone else

When it is a Medical Error
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And Remember…
No Matter What It Is

•Understand the factsBreathe

•Take time to understand what really happened
Gather the 

facts

• The rest of the care team/disclosure team; ethics 
consultant could assist

• Contact your risk management team

Marshal your 
resources
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How you handle post-event 

communication is paramount 

• Follow systems, procedures and 
policies

• Time is of the essence

• Describe calmly, professionally

• Link back to the informed 
consent process

• OK to express disappointment with the 
outcome, but choose words with care

• Responsibility to communicate 
continues

Patients and their families 

expect and deserve to know what 

happened during the procedure 

as soon as possible…whatever 

the outcome
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✓ Drives up the stakes

✓ Better story for plaintiffs’ attorneys to tell

✓ Easier to sell

✓ Becomes a gateway for claims for

punitive damages

Lack of Communication is 

the Ultimate Plus Factor
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Louisiana’s Apology Law

Any communication . . . by a health care provider expressing or conveying apology, regret, 

grief, sympathy, commiseration, condolence, compassion, or a general sense of 

benevolence made to a patient, a relative of the patient, or an agent or representative of 

the patient, shall not constitute an admission . . . or a statement against interest . . ., and shall 

not be admissible in evidence to establish liability or for any other purpose, including 

impeachment . . . . A statement of fault, however, which is part of, or in addition to, any such 

communication shall not be made inadmissible pursuant to this Section.

LSA R.S. 13:3715.5 (enacted June 16, 2005)

Confidentiality of communication from health care provider
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Goals

• Reduce litigation
• Lower payment amounts
• Settle quickly
• Communication with the patient

• But it must be done correctly – or 
you cause more problems than you 
solve

• Apology Laws are only a potential 
procedural protection
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Document:

Objectively, Clearly, & Timely

Identify the 

complication 

Describe the 

management 

Detail the 

communication
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Considerations 
Beyond the 
Protection of 
the Apology Law

• Examples:

• General - “I’m so sorry for your loss.  We were saddened to 

hear what happened. We cared for your [son, father, mother]. 

We want to answer any questions you may have.”

• Surgery – “I’m sorry that this infection occurred.  Remember 

that we discussed this as a possible complication of this 

procedure. Let’s talk about your treatment plans going 

forward. We want to answer any questions you may have.”
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Enhancing Patient Engagement 
Before and After an Event

✓ Encourages patient compliance and patient involvement

✓ Increases patient safety 

✓ Realigns physician patient relationship 

✓ Decreases time spent on patient complaints

✓ Decreases likelihood that an adverse event becomes a lawsuit
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Engagement is something that happens when a 

patient is an active participant and decision 

maker in their own care.

✓ Patients and their families participating in health education, health literacy, 

and wellness activities

✓ Patients who access and use online personal health records

✓ Patients who adhere to their care plans

✓ Patients who participate in feedback initiatives
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To effectively measure 
factors that impact 
patient experience by 
specialty 

use patient experience survey tools:
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Measure your locations, 
physicians, advanced 
practice professionals –
even the front desk



22

Better documentation –
demonstrating patient engagement

• Patient history forms 

• Procedure-specific informed 
consent forms

• At-Risk letters
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• Introductory language

• Verification 

• Advises patients of the 
importance of the 
information THEY
provide

“The following information is very important to 

your health.  Please take time to fully and 

completely fill out this important information.  

We are counting on you.”

Patient History Form Example:

“The information that I provided on this form is 

true and correct to the best of my belief.

Patient signature date

Beginning of the form:

End of the form:

Specific language on 
Patient History Form

23
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Informed Consent

• Use in pre-procedure
discussions

• Use a procedure-specific form

• Expectation management

• Able to use it in post-adverse 
event discussion

• Copy of form to the patient

Moves to… patient accountability

24
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Procedure-
Specific
informed 
consent

25
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Procedure-
Specific
informed 
consent
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Laparoscopic Gastric Sleeve Procedure

“Risks of this surgery include:
• Damage to surrounding organs:

▪ Bowel, pancreas, or liver may require more surgery
▪ Blood vessels and/or spleen with bleeding may require 

transfusion
▪ Removal of spleen

• Injury to adjacent structures including nerves, tissues, bile duct, 
diaphragm or other organs

• Bile leaking into the abdomen
• Surgeon may need to convert to an open procedure”

“Reasonable therapeutic alternatives and the risks 
associated with such alternatives:       
non-robotic assisted laparoscopic gastric sleeve procedure; laparoscopic 
gastric bypass; duodenal switch; laparoscopic adjustable gastric band; 
various diet, exercise, and drug treatments.  

“Risks associated with such alternatives: non-relief of 

symptoms, not-achieving the desired outcome, extended recovery time, risks 
associated with an alternative procedure, and need for additional surgery
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Active witness 
attestation confirms 
that the patient:

• Read the form 

• Understands the 

information, and

• Has no unanswered 

questions

I acknowledge that I have had the opportunity to ask any 

questions about the contemplated medical procedure or 

surgical procedure described in this consent form, including 

risks and alternatives, and acknowledge that my questions 

have been answered to my satisfaction.

______/______/__________________________________
Date Time Signature of Patient or Authorized Rep.

The Patient/Authorized Representative has read this form 

or had it read to him/her. 

❑ The Patient/Authorized Representative states that he/she 

understands this information. 

❑ The Patient/Authorized Representative has no further questions. 

______/______/__________________________________

Date Time Signature of Witness 

27
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• Engage the patient in full 
discussion of the risk, 
benefits, alternatives and 
risks of the alternatives

• Use the procedure specific 
form 

• Expectation management

• Then use it, if necessary, in 
post-event discussion

Informed consent is a 
process, not just a paper

28

But the “paper” can be 
crucial to a liability 
defense 
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At-Risk letter

• Identifies the non-
compliance

• Describes the implications

• Provides a plan to get “back 
on track”

So, when patients 
fail to follow 
instructions…

29
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At-Risk letter example

Dear Mr. Jones:

Our practice views the physician-patient relationship as critical to our ability to provide you with appropriate care and 

treatment.  This includes the need for you to be compliant with treatment .

It has come to my attention that you have missed at least 2 of your last scheduled appointments with our practice, and 

you additionally failed to notify us that you would not be showing up for these appointments.  Specifically, you failed to 

show for your scheduled appointments on January 1, 2015 and June 1, 2015.  Your history of benign prostatic 

hypertrophy requires periodic examination and testing.  Your medication and dose adjustment should be 

assessed at least every 6 months.  Keeping these appointments is critical to your ongoing health.  Without regular 

examinations and testing, the risk of complications such as urinary retention, renal insufficiency, recurrent urinary 

tract infections, increases.

So that we can get your treatment back on track for important reasons related to your health, including exams and 

medication and dose adjustments, it is necessary for you to show for your next scheduled appointment…

We have your best healthcare interests in mind and hope that you will move forward with obtaining the regular care 

and treatment needed.  If you have any questions, please call our office.

Identify the 
non-compliance

Describe the 
implications

Provide a plan to 

get back on track 
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Review 

• The Benefits of Communication – in this environment, 

more important than ever to establish relationship, trust, 

engagement with patients

• Apology Laws – enhance ability to communicate, but 

remember still needs to be handled carefully, effectively

• Enhance Engagement with Established Strategies before

and after an Event



Questions?

Darlene K. King, Esquire

dkk@saxtonstump.com
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